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THIS DEED OF AGREEMENT is made the               day of                  201                                                    

BETWEEN

(1) LEICESTER CITY COUNCIL of City Hall, 115 Charles Street, Leicester LE1 1FZ
 (the “Council”), and

(2) [      ] of [     ] (the “Service Provider”)

Part 1 Preliminary

1. PURPOSE

1.1
The Council must exercise a number of health service functions set out in section 2B of the NHS Act 2006 and the Local Authorities (Public Health Functions and Entry to Premises by Local Healthwatch Representatives) Regulations. In order to satisfy these obligations the Council wishes to procure the provision of the Services and the Service Provider wishes to provide the Services

1.2
The Service Provider shall provide the Services in accordance with the Specification as set out in this Agreement

1.3
The Service Provider has agreed to provide the Services on the terms and conditions set out in this Agreement which forms a binding agreement between the Service Provider and the Council for the provision of the Services

NOW IT IS HEREBY AGREED

2. DEFINITIONS, INTERPRETATION AND CONSTRUCTION

“Agreement”: 
means this agreement consisting of these Clauses and any attached Schedules and any other documents (or parts thereof) specified by the Council or incorporated by reference

Appropriate Pension Provision: in respect of Eligible Employees, either: 

(a) membership, continued membership or continued eligibility for membership of their Legacy Scheme; or

(b) membership or eligibility for membership of a pension scheme, which is certified by the Government Actuary's Department (GAD) as being broadly comparable to the terms of their Legacy Scheme.

“Authorised 
means the officer nominated and notified in  

Officer”:
writing by the Council to the Service Provider to supervise and administer the provisions of this Agreement

“Authorised Person”:
means the Council and anybody or person concerned with the provision of the Services or care of a Service User

“Caldicott Principles”: 
means those identified in the Department of Health report on the review of Patient Identifiable Information December 1997

“Change” 
means any variation or amendment to this Agreement and as particularly specified in Schedule 6 “Change Control Procedure” shall have the same meaning ascribed thereto

“Child Protection and 
means the policy of that name and adopted by 
Mistreatment of 

Leicester City Council as at the date of this
Vulnerable Adults 

Agreement and as may be amended from time to time Policy”:


“Confidential 

Information”
means any information or data in whatever form disclosed which by its nature is confidential or which the Disclosing Party acting reasonably states in writing to the Receiving Party is to be regarded as confidential, or which the Disclosing Party acting reasonably has marked ‘confidential’ (including, without limitation, financial information, or marketing or development or work force plans and information, and information relating to services or products) but which is not Service User Health Records or information relating to a particular Service User, or Personal Data, pursuant to an FOIA request, or information which is published as a result of government policy in relation to transparency
“Commencement Date”: 
means 1st April 2015  

“CQC”:
means Care Quality Commission established under the Health and Social Care Act 2008 
“Councils Requirements”: means the details specified in Schedule 1 of this 





 Agreement

“Councils Property”:
means all property, assets, equipment, machinery, materials, information (in whatever media, and other items made available to the Service Provider by the Council so that the Service Provider can perform the Services

Data Protection Legislation: the Data Protection Act 1998, the Data Protection Directive (95/46/EC), the Regulation of Investigatory Powers Act 2000, the Telecommunications (Lawful Business Practice) (Interception of Communications) Regulations 2000 (SI 2000/2699), the Electronic Communications Data Protection Directive (2002/58/EC), the Privacy and Electronic Communications (EC Directive) Regulations 2003 (SI 2426/2003) and all applicable laws and regulations relating to the processing of personal data and privacy, including where applicable the guidance and codes of practice issued by the Information Commissioner.

“Day”:
means a calendar day (other than Saturdays, Sundays or public holidays) and “Days” shall have the same meaning ascribed hereto

“DBS”:
means the Disclosure and Barring Service established under the Protection of Freedoms Act 2012

“Default”:
means any failure to provide the Service or any part of the Service other than in accordance with this Agreement

“Default Notice”:

means a notice given under Clause 26

“DPA”:


means the Data Protection Act 1998 (as amended)

Effective Date: the date(s) on which the Services (or any part of the Services), transfer from the Council [or any Third Party Employer] to the Supplier or Sub-Contractor, and a reference to the Effective Date shall be deemed to be the date on which the employees in question transferred or will transfer to the Supplier or Sub-Contractor.
Eligible Employees 

(a) the Transferring Employees who are active members of (or are eligible to join) the LGPS on the date of a Relevant Transfer including the Effective Date; and/or

(b) the Third Party Employees who are former employees of the Council and who were active members of (or who were eligible to join) the LGPS on the date of a previous Relevant Transfer of the Services.

Employee Liability Information: the information that a transferor is obliged to notify to a transferee under regulation 11(2) of TUPE: 

(a) the identity and age of the employee;

(b) the employee's written statement of employment particulars (as required under section 1 of the Employment Rights Act 1996);

(c) information about any disciplinary action taken against the employee and any grievances raised by the employee, where a Code of Practice issued under Part IV of the Trade Union and Labour Relations (Consolidation) Act 1992 relating exclusively or primarily to the resolution of disputes applied, within the previous two years;

(d) information about any court or tribunal case, claim or action either brought by the employee against the transferor within the previous two years or where the transferor has reasonable grounds to believe that such action may be brought against the Supplier arising out of the employee's employment with the transferor;

(e) information about any collective agreement that will have effect after the Effective Date or the Service Transfer Date, as the case may be, in relation to the employee under regulation 5(a) of TUPE.
Employment Liabilities: All claims, including claims without limitation for redundancy payments, unlawful deduction of wages, unfair, wrongful or constructive dismissal compensation, compensation for sex, race, disability, age, religion or belief, gender reassignment, marriage or civil partnership, pregnancy or maternity, or sexual orientation discrimination, claims for equal pay, compensation for less favourable treatment of part-time workers, and any claims (whether in tort, contract, statute or otherwise), demands, actions, proceedings and any award, compensation, damages, tribunal awards, fine, loss, order, penalty, disbursement, payment made by way of settlement and costs and expenses reasonably incurred in connection with a claim or investigation (including any investigation by the Equality and Human Rights Commission or other enforcement, regulatory or supervisory body), and of implementing any requirements which may arise from such investigation, and any legal costs and expenses.

“Employment Checks”
means the pre-appointment checks that are required by law and applicable guidance, including without limitation, verification of identity checks, right to work checks, registration and qualification checks, employment history and reference checks, c

 HYPERLINK "http://www.nhsemployers.org/RecruitmentAndRetention/Employment-checks/Employment-Check-Standards/Pages/CriminalRecordChecks.aspx" riminal record checks and occupational health checks
“Enhanced DBS & 

means an Enhanced DBS & Barred List Check 

List Check”


(Child) or Enhanced DBS & Barred List Check or 




(adult) or Enhanced DBS & Barred List Check 




(child & adult) as appropriate

“Enhanced DBS & 

means a disclosure of information comprised in an
Barred List Check 

Enhanced DBS Check together with information 
(Child)” 


from the DBS children’s barred list


“Enhanced DBS &

means a disclosure of information comprised in an 
Barred List Check 

Enhanced DBS Check together with information
(Adult)” 


from DBS adult’s barred list

“Enhanced DBS & 

means a disclosure of information comprised in an
Barred List Check 

Enhanced DBS check together with information 

(Child & adult)” 

from the DBS children’s and adult’s barred list

“Enhanced DBS 

means a disclosure of information comprised in a

Check” 
Standard DBS Check together with any information held locally by police forces that it is reasonably considered might be relevant to the post applied for

“Enhanced DBS Position” means any position listed in the Rehabilitation of Offenders Act 1974 (Exceptions) Order 1975 (as amended) which also meets the criteria set out in The Police Act 1997 (Criminal Records) Regulations 2002 (as amended), and in relation to which an Enhanced DBS Disclosure or an Enhanced DBS & Barred List Check (as appropriate) is permitted
“Good Clinical Practice”
means using and complying with present and future clinical guidance, governance, arrangements, standards, practices, methods and procedures conforming to the Law and using that degree of skill and care, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled, efficient and experienced clinical services provider, or a person providing services the same as or similar to the Services, at the time the Services are provided, as applicable

“HEE”
means Health Education England

“Institutional Investor”
means an organisation whose primary purpose is to invest its own assets or those held in trust by it for others, including a bank, mutual fund, pensions fund, private equity firm, venture capitalist, insurance company or investment trust

“Law”
means (i) any applicable statute or proclamation or any delegated or subordinate legislation or regulation; (ii) any enforceable EU right within the meaning of Section 2(1) of the European Communities Act 1972


(iii) any applicable judgment of a relevant court of law which is a binding precedent in England and Wales (iv) National Standards

Legacy Scheme: the pension scheme of which the Eligible Employees are members, or are eligible for membership of, or are in a waiting period to become a member of, prior to the Relevant Transfer.

LGPS: Local Government Pension Scheme.

LGPS Regulations: the Local Government Pension Scheme Regulations 2013 (SI 2013/2356).

“LETBs”


means the Local Education and Training Boards

“Local Healthwatch”
means the local independent consumer champion for health and social care in England

“NICE”
means National Institute for Health and Clinical Excellence being the special health authority responsible for providing national guidance on the promotion of good health and the prevention and treatment of all ill health (or any successor body)                                                                                    

“Parties”
means the Council and the Service Provider and “Party” means either one of them

“Payment Period”

means the period specified in Schedule 2 

“Periodic Payment” 
means the amounts to be paid to the Service Provider in consideration of the provision of the Services and which are calculated in accordance with Schedule 2

“Premises”


means either the Council or the Service Provider’s 

Premises/property used for or in connection with the provisions of the Services

 “Provider 
means the officer nominated and notified in  

Representative”
writing by the Service Provider to the Council to supervise and administer the provisions of this Agreement

“Qualifying change
means a change in law which comes into effect

in law”
after the Commencement Date that relates to:

 (a)
the Specification and which would not affect a comparable supply of services of the same or a similar nature to the supply of the Services

(b)
the business of the Council

(c) 
the supply of the Services

(d)
persons who have contracted with a local authority to provide services of the same or similar nature to the supply of Services under terms and conditions which are the same or broadly similar to this Agreement and in any case was not foreseeable at the date of this Agreement

“Regulatory Body”
means a body, which is, established either by statute or in some other way and to whose regulatory or investigative powers either one or both of the Parties are subject. However, this does not include any body of which membership is voluntary;

Relevant Employees: those employees whose contracts of employment transfer with effect from the Service Transfer Date to the Council or a Replacement Supplier by virtue of the application of TUPE.

Relevant Transfer: a relevant transfer of the Services for the purposes of TUPE.

Replacement Services: any services that are fundamentally the same as any of the Services and which the Council receives in substitution for any of the Services following the termination or expiry of this agreement, whether those services are provided by the Council internally or by any Replacement Supplier. 

Replacement Supplier: any third party supplier of Replacement Services appointed by the Council from time to time.

“Restricted Post ”
means: a post occupied by (i) any person, other than an Institution Investor who has a material interest in the production of tobacco products or alcohol beverages; or any person who the Council otherwise reasonably believes is inappropriate for public policy reasons to have a controlling interest in the Service Provider or in the sub-contractor

“Return Schedule”
means the document submitted by the Service Provider in response to the Council’s invitation to tender for the provision of the Services.

“Review Notice”

means a notice given under Clause 34.2

“Safeguarding Policy”
shall have the meaning given to it in Clause 10B of this Agreement and “Safeguarding Policies” shall have the same meaning ascribed hereto.

“Service Item”
means any subset of services (or item within that subset) or one or more Service Users as identified in the Specification

“Service User”
means an individual to whom the Services are provided or who receives or who may receive the Services or any of them which the Service Provider is to provide under this Agreement and “Service Users” shall have the same meaning ascribed hereto

“Services”
means the services required to satisfy the Specification

Service Transfer Date: the date on which the Services (or any part of the Services), transfer from the Supplier or Sub-Contractor to the Council or any Replacement Supplier.

“Serious Default”
means a Default (albeit one that is capable of remedy) specified in a Default Notice where  there is, in the opinion of the Council a continuing threat to the health, safety or welfare of any or all Service Users.

“Specification”
means the requirements set out in Schedule 1 relating to the Services 

“Staff”
means all persons engaged or (as the case may be) intended to be engaged by the Service Provider to perform this Agreement or who, by virtue of this Agreement will have contact with any Service User, and shall include employees, workers, volunteers, agents and sub-Service Providers

Staffing Information: in relation to all persons detailed on the Supplier's Provisional Staff List, in an anonymised format, such information as the Council may reasonably request including the Employee Liability Information and details of whether the personnel are employees, workers, self-employed, contractors or consultants, agency workers or otherwise, and the amount of time spent on the provision of the Services.

“Standard DBS Check”
means a disclosure of information which contains certain details of an individual’s convictions, cautions, reprimands or warnings recorded on police central records and includes both ‘spent’ and ‘unspent’ convictions

“Standard DBS Position”
means any position listed in the Rehabilitation of Offenders Act 1974 (Exceptions) Order 1975 (as amended) and in relation to which a Standard DBS Check is permitted

Sub-Contractor: the contractors or Suppliers engaged by the Supplier to provide goods, services or works to, for or on behalf of the Supplier for the purposes of providing the Services to the Council.
Supplier's Final Staff List: the list of all the Supplier's and Sub-Contractor's personnel engaged in, or wholly or mainly assigned to, the provision of the Services or any part of the Services at the Service Transfer Date.
Supplier's Provisional Staff List: the list prepared and updated by the Supplier of all the Supplier's and Sub-Contractor's personnel engaged in, or wholly or mainly assigned to, the provision of the Services or any part of the Services at the date of the preparation of the list.

“Term”
has the meaning set out in Clause 3.1 subject to any extension under Clause 3.1A

Third Party Employees: employees of Third Party Employers whose contracts of employment transfer with effect from the Effective Date to the Supplier or Sub-Contractor by virtue of the application of TUPE. [An indicative list of the Third Party Employees, as at the date of execution of the Agreement, is attached at Annex B.]

Third Party Employer: a Supplier engaged by the Council to provide [some of the] Services to the Council before the Effective Date and whose employees will transfer to the Supplier on the Effective Date.

“Total Service Failure” 
has the meaning given to it in Schedule 2

“Transferring Employees 

employees of the Council whose contracts of employment transfer with effect from the Effective Date to the Supplier by virtue of the application of TUPE. [A list of the Transferring Employees, as at the date of execution of the Agreement, is attached at Annex A.]

“TUPE”
means the Transfer of Undertakings (Protection of Employment) Regulations 2006 (as amended)

For the purposes of clause 23

	“Administering Authority”


	The administering body for the NHS Pensions Scheme

	“NHS Pension Scheme means”


	Means the National Health Service Pension Scheme established pursuant to regulations made by the Secretary of State in exercise of powers under sections 10 and 12 and Schedule 3 to the Superannuation Act 1972 (as amended);

	
	

	
	

	
	

	“Partner Admission Agreement” means


	An admission agreement entered into by the Administering Authority the relevant Council and the Provider or Sub-Contractor as appropriate;



	
	

	“Pensionable Trust Employees” are


	Transferring Employees who are active members of the NHS Pension Scheme on a Service Transfer Date;


2.1
Words importing the singular also include the plural and vice-versa where the context requires;

2.2
References to a Clause sub-clause or Schedule shall be to a Clause sub-clause or schedule to this Agreement unless expressly stated otherwise;

2.3      References to any gender include a reference to all genders;

2.4
References to persons include a reference to bodies’ corporate, unincorporated associations and partnerships;

2.5
References to a statute or statutory provision include a reference to that statute or provision as from time to time modified, extended, replaced or re-enacted or to any repealed statute or statutory provision which it re-enacts (with or without modification) and to any subordinate legislation made under the relevant statute or statutory provision;

2.6
Reference to days and months means calendar days and calendar months respectively unless expressly stated otherwise;

2.7
The headings in this Agreement shall not be deemed to be part thereof or be taken into consideration in the interpretation or construction thereof.
2.8
The following Clauses are intended to and shall survive the termination of this Agreement

	Clause 1
	Definitions

	Clause 4
	Entire Agreement

	Clause 8
	Governing Law

	Clauses 12.1, 12.5,12.6, 12.7.3, 12.8 and 12.11
	Indemnity and Insurance

	Clause 13
	Intellectual Property Rights



	Clause 14 
	No subcontracting or assignment without consent

	Clause 21
	Workforce Matters

	Clause 22
	Data Protection

	Clause 23
	Confidentiality

	Clause 27
	Consequences of termination

	Clause 31
	Interest on Sums Due

	Clause 35
	Information Retendering and Handover


2.9
The failure by either Party to enforce at any time or for any period any one or more of the terms or conditions of this Agreement shall not be a waiver of them or of the right at any time subsequently to enforce all the terms and conditions of this Agreement

2.10
If any provision of this Agreement shall become or shall be declared by any court of competent jurisdiction to be invalid or unenforceable in any way such invalidity or unenforceability shall in no way impair or affect any other provision, all of which shall remain in full force and effect.

3. 
TERM

3.1
This Agreement shall take effect on the Commencement Date and shall continue for two years until 31st March 2017 unless extended in accordance with Clause 3.1A or terminated earlier in accordance with Clause 26. 

3.1A
Without prejudice to the provisions of Clause 3.1 the Council shall have the option to extend the Term for a period of one year. Any extension under this Clause 3.1A will be at the sole discretion of the Council subject to the Supplier’s satisfactory performance under the terms of this Contract.  The extension shall be on the same terms save as provided in this clause and Schedule 2. If the Council intends to exercise this option it must give notice to  the Service Provider no later than 3 months (or as otherwise agreed between the Parties) prior to the date stated in Clause 3.1 above. 

3.2
Notwithstanding provisions of Clauses 3.1 and 3.1A the Council may end this Agreement in respect of any Service Item before the end of the Term in accordance with Clauses 26 and 27 without bringing this Agreement as a whole to an end.

4.
ENTIRE AGREEMENT

4.1
This Agreement contains the whole agreement between the Parties and supersedes any other agreement, understanding or representation whether written or oral between the Parties relating to the Services. Both Parties have made their own independent investigations into all matters relevant to it.

4.2
In the event and only to the extent of any conflict between the body of this Agreement and the Schedules the conflict shall be resolved in accordance with the following order of precedence:


4.2.1
The body of this Agreement


4.2.2
Schedule 1 


4.2.3   Pricing Mechanism/Payment Arrangements (Schedule 2) 


4.2.4
all other Schedules 


4.2.5 any other document referred to or attached to this Agreement

4.3
Neither Party intends to confer any right or benefit upon a third Party and for the avoidance of doubt the provisions of the Contracts (Rights of Third Parties) Act 1999 do not apply

5.
AUTHORISED OFFICER AND PROVIDER REPRESENTATIVE The person set out below is authorised from the Commencement Date to act on behalf of the Council on all matters relating to this Agreement (the “Authorised Officer”). 

Name:


Julie Bryan 

Title:


Contracts & Assurance Manager 

Contact Details:
Bosworth House, 1st Floor, 9-15 Princess Road West, Leicester LE1 6TH

Tel: 
0116 454 2369 Email: Julie.Bryan@leicester.gov.uk 

5.1.1 The Service Provider shall provide to the Council the contact details of the person authorised from the Commencement Date to act on behalf of the Service Provider on all matters relating to this Agreement (the “Provider Representative”).
5.2 
The Service Provider may replace the Provider Representative and the 
Council may replace the Authorised Representative at any time by giving written notice to the other Party.  

5.3 
The functions, rights and powers conferred by this Agreement upon 
the Council shall be exercisable by the Authorised Officer except as      
otherwise stated and notified to the Service Provider. The functions, 
rights and powers conferred by this Agreement upon the Service Provider Council shall be exercisable by the Provider Representative except as otherwise stated and notified to the Council in writing.

5.4 
The Authorised Officer shall manage the Council’s obligations under this Agreement on its behalf and monitor the Service Provider’s overall 
performance and the quality of the Service.

5.5 
From time to time the Authorised Officer may appoint one or more    
representatives to act for the Authorised Officer generally or for specified purposes or periods.  The Authorised Officer shall give written notice of any such appointment to the Provider Representative.

5.6 
Any ambiguities or discrepancies in this Agreement (including the 
Specification) shall be resolved by the Authorised Officer who shall thereupon issue to the Provider Representative appropriate instructions in writing and the Service Provider shall carry out and be bound by such instructions. Any instruction that would amount to a Change shall be dealt with under Clause 32

6.
PAYMENT & VAT

6.1
The Service Provider shall be funded by the Council for the provision of the Services based on the service aims and criteria as specified in Schedule 1.

6.2
All sums payable under this Agreement unless otherwise stated are exclusive of VAT. VAT, where applicable, shall be shown separately on a valid VAT invoice and shall be payable in addition to such sums.

6.3
Payments shall (subject to Clauses 6.5, 6.6 and 6.7 below) be made within 30 days of the Council receiving the Service Provider’s appropriately detailed invoice relating to the payment due and subject to the service monitoring requirements set out in Schedule 1. 

6.4
If a Party acting in good faith contests all or any part of any payment calculated in accordance with this Clause 6.4:

6.4.1
The contesting Party shall within 5 Business Days notify the other Party, setting out in reasonable detail the reasons for contesting the requested payment, and in particular identifying which elements are contested and which are not contested.

6.4.2
Any uncontested amount shall be paid in accordance with this Agreement. 

6.5
If a Party contests a payment under Clause 6.4 and the Parties have not resolved the matter within 14 Business Days of the date of notification under Clause 6.4 the contesting Party may escalate the dispute to both Parties managerial level capable of resolving the dispute. If the dispute is not resolved within 7 Business Days either Party may refer the dispute for expert determination to a recognised accountancy body and independent of both Parties  appointed by the President for the time being of CIPFA unless otherwise agreed by the Parties. The cost of such expert determination shall be borne equally by the Parties.

6.6
If pounds sterling is replaced as the lawful currency of the United Kingdom by another currency (“the New Currency”) all payments shall be made in the New Currency in accordance with the practice adopted by agreements of the Parties to implement any legally applicable measures to introduce the New Currency, including (without limitation) measures relating to the conversion of pounds sterling to the New Currency

6.7
Wherever under this Agreement any sum of money is recoverable from or payable or repayable by the Service Provider (including any sum which the Service Provider is liable to pay to the Council in respect of any breach of this Agreement), the Council may unilaterally deduct that sum from any sum then due, or which at any later time may become due to the Service Provider under this Agreement or under any other agreement or contract with the Council or the Council may recover that sum as a debt.

6.8
Any overpayment by either Party shall be a sum of money recoverable by the Party who made the overpayment from the Party in receipt of the overpayment.

6.9
The Service Provider shall make any payments due to the Council without any deduction whether by way of set-off, counterclaim, discount, abatement or otherwise unless the Service Provider has a valid court order requiring an amount equal to such deduction to be paid by the Council to the Service Provider.

6.10
Any underspend by the Service Provider during any financial year within the Term of this Agreement shall result in monies being refunded to the Council by the Service Provider within the timescale notified to the Service Provider by the Council. The Council shall pay the Service Provider the Periodic Payment in respect of each Payment Period calculated in accordance with Schedule 2. 

7.
NOTICES

7.1 
Any notices given under this Agreement shall be in writing and shall be 
served by hand or post by sending the same to the address for the relevant Party set out in Clause 7.3.

7.2 
Notices:

7.2.1 by post and correctly addressed shall be effective upon the earlier of actual receipt, or 2 Business Days after mailing; or

7.2.2 by hand shall be effective upon delivery.

7.2.3 For the purposes of Clause 7.2, the address for service of notices on each Party shall be as specified in Clause 5 above.

7.4
Either Party may change its address for service by serving a notice in accordance with this Clause 7

8.
GOVERNING LAW
This Agreement shall be governed by and construed in accordance with English law and the Parties shall submit irrevocably to the exclusive jurisdiction of the English courts. 

Part 2 Obligations of the Service Provider

9.
PROVISION OF SERVICES

9.1
The Service Provider will carry out the Service in accordance with the requirements of the Specification in a professional manner with due diligence and exercising all the due care, skill and judgement to be expected of a competent service provider of services of a similar kind and in a similar field/industry 

9.2
The Service Provider shall devote such time to providing the Services as are required to provide them to the standard required under or by virtue of this Agreement and shall provide all equipment and other items necessary for the carrying out of the Services

9.3
The Service Provider must carry out the Services in accordance with the Law and Good Clinical Practice and must, unless otherwise agreed (subject to the Law) with the Council in writing: 

9.3.1 comply, where applicable, with the registration and regulatory compliance guidance of CQC and any other Regulatory Body; 

9.3.2 respond, where applicable, to all requirements and enforcement actions issued from time to time by CQC or any other Regulatory Body;

9.3.3 consider and respond to the recommendations arising from any audit, death, Serious Incident report or Patient Safety Incident report; 

9.3.4 comply with the recommendations issued from time to time by a Competent Body;

9.3.5 comply with the recommendations from time to time contained in guidance and appraisals issued by NICE; 

9.3.6 respond to any reports and recommendations made by Local Healthwatch; and

9.3.7 comply with any performance indicators and quality outcomes indicators set out in Schedule 1 

9.4 The Parties anticipate that during the Term of this Agreement, additional services may be introduced to the Services where commercially beneficial to the Council and its Service Users. For the avoidance of doubt the additional services shall not exceed the scope of the services covered by the object or description of this Agreement in the tender advertisement. Additional services may be introduced through the Change Control Procedure set out in Schedule 6. 

9.5 The Service Provider shall during the Term of this Agreement use reasonable endeavour to keep and maintain Service Users numbers at the level specified and set out by the Service Provider in its Return Schedule.

10.
STAFF AND WORKERS
10.1
The Service Provider shall assign to the performance of the Services sufficient Staff who shall possess and exercise such qualifications, skill and experience as is necessary for the proper performance of the Service

10.2
At all times, the Service Provider must ensure that:

10.2.1
each of the Staff is suitably qualified and experienced, adequately trained and capable of providing the applicable Services in respect of which they are engaged;

10.2.2
there is an adequate number of Staff to provide the Services properly in accordance with the provisions of the applicable Service Specification;

10.2.3
where applicable, Staff are registered with the appropriate professional regulatory body; and

10.2.4
Staffs are aware of and respect equality and human rights of colleagues and Service Users.

10.3
If requested by the Council, the Service Provider shall as soon as practicable and by no later than 20 Business Days following receipt of that request, provide the Council with evidence of the Service Provider’s compliance with Clause 10.2.

10.4 
The Service Provider must have in place systems for seeking and 
recording specialist professional advice and must ensure that every member of Staff involved in the provision of the Services receives:
10.4.1.1 proper and sufficient continuous professional and personal development, training and instruction; and
10.4.1.2 full and detailed appraisal (in terms of performance and on-going education and training), each in accordance with Good Clinical Practice and the standards of any applicable relevant professional body.
10.5 
Where applicable under section 1(F) (1) of the NHS Act 2006, the 
Service Provider must co-operate with and provide support to the Local Education and Training Boards and/or Health Education England to help them secure an effective system for the planning and delivery of education and training.
10.6 
The Service Provider must carry out Staff surveys in relation to the 
Services at intervals and as agreed in writing from time to time.
10.7 
Subject to Clause 10.8, before the Service Provider engages or  employs any person in the provision of the Services, or in any activity related to, or connected with, the provision of the Services, the Service Provider must without limitation, complete:

10.7.1 the Employment Checks; and

10.7.2 such other checks as required by the DBS.

10.8 Subject to Clause 10.9, the Service Provider may engage a person in a Standard DBS Position or an Enhanced DBS Position (as applicable) pending the receipt of the Standard DBS Check or Enhanced DBS Check or Enhanced DBS & Barred List Check (as appropriate) with the agreement of the Council.
10.9 Where Clause 10.8 applies, the Service Provider will ensure that until the Standard DBS Check or Enhanced DBS Check or Enhanced DBS & Barred List Check (as appropriate) is obtained, the following safeguards will be put in place:
10.9.1

an appropriately qualified and experienced member of Staff is appointed to supervise the new member of Staff; and 

10.9.2 wherever it is possible, this supervisor is on duty at the same time as the new member of Staff, or is available to be consulted; and

10.9.3 the new member of Staff is accompanied at all times by another member of staff, preferably the appointed supervisor, whilst providing services under this Agreement; and

10.9.4 any other reasonable requirement of the Council.

10.10
Where the Council has notified the Service Provider that it intends to tender or retender any of the Services, the Service Provider must on written request of the Council and in any event within 20 Business Days of that request (unless otherwise agreed in writing), provide the Council with all reasonably requested information on the Staff engaged in the provision of the relevant Services to be tendered or retendered that may be subject to TUPE.

10.11
The Service Provider shall indemnify and keep indemnified the Council and any successor service provider against any Losses incurred by the Council and/or the successor service provider in connection with any claim under this Clause 10 or demand by any transferring employee under TUPE.

10.12
Where the Authorised Officer (but not unreasonably or vexatiously) is of the opinion that any Staff are unsuitable to work with children and vulnerable adults he may require their exclusion from being engaged in the Services and the Service Provider shall immediately comply with this requirement. 

10.13
The Service Provider shall undertake checks to ensure that any potential Staff who is likely to be in a position where they are providing the Service to a Service User has a legal right and (as the case may be) the necessary permission to take up work in the United Kingdom. The Service Provider shall not employ or engage any Staff prior to receipt of a satisfactory check. Should the check disclose information about Staff which indicates that the person does not have a legal right and (as the case may be) the necessary permission to take up work in the United Kingdom then that person shall not be so employed or engaged in any work in or about the Service

10.14
The Service Provider shall ensure that the employment or involvement of young Staff complies with the law and in particular the Children and Young Persons Act 1933 (as amended) and the Children Act 1989

10.15
The Service Provider shall ensure that volunteers using their own vehicles in or about the performance of the Services have informed their insurers of their volunteer driving 

10.16
The Service Provider shall notify the Council in writing on the engagement of any person in a Restricted Post.

10.17
The Service Provider must have policies and procedures which acknowledge and provide for on-going monitoring of the Staff including undertaking further DBS disclosures every three years

10.18
The Service Provider must keep and must procure that the Council is kept advised at all times of any Staff who subsequent to their commencement of employment receives a relevant conviction, caution, reprimand or warning or whose previous relevant convictions, cautions, reprimands or warnings become known to the Service Provider (or any employee of a sub-contractor involved in the provision of the Services).

10.19
In the event that the Service Provider enters into any sub-contract in connection with this Agreement, it shall impose obligations on its sub-contractor in the same terms as those imposed on it pursuant to this Clause 10 and shall procure that the sub-contractor complies with such terms.  The Service Provider shall indemnify the Council and keep the Council indemnified in full from and against all loss, damages, injury, claims, costs and expenses (including legal expenses) awarded against or incurred or paid by the Council as a result of or in connection with any failure on the part of the sub-contractor to comply with such terms.

10.20
Failure by the Service Provider to comply with this Clause 10 may lead to the termination of this Agreement at the Council’s sole discretion.

10B.
SAFEGUARDING CHILDREN AND VULNERABLE ADULTS

10B.1
The Service Provider shall comply with Schedule 7 (Safeguarding) and shall adopt Safeguarding Policies and such policies shall comply with the local multi-agency policies as amended from time to time and referred to in Schedule 7. 
10B.2
At the reasonable written request of the Council and by no later than 10 Days following receipt of such request, the Service Provider must provide evidence to the Council that it is addressing any safeguarding concerns.
10B.3
If requested by the Council, the Service Provider shall participate in the development of any local multi-agency safeguarding quality indicators and/or plan.

11.
COUNCIL PROPERTY AND PREMISES SECURITY 

11.1 All equipment and materials and anything provided by the Council in respect of the Service is Council property and shall remain the sole property of the Council

11.2
The Service Provider shall ensure that its employees maintain the security of the Council’s premises to which Staff have access.

11.3
Whilst on the Council’s premises the Service Provider shall comply with the Council’s security regulations (as revised from time to time) including any made for the purposes of the DPA in particular but without prejudice to the generality of the foregoing the Service Provider shall not read and shall prohibit its employees from reading any documents (whether printed typed or hand-written and whether or not produced by computer or word processor) the contents of any documents however produced or the information displayed on any screen or listen to the contents of any tape or electronically produced recording EXCEPT for the sole purpose of carrying out the Service

11.4
The Service Provider shall issue to any of its employees who shall at any time have access to the premises security passes in such form as the Council may from time to time determine and issue to the Service Provider

11.5
The Service Provider shall be responsible for the safe keeping of any keys passes and other means of access provided to the Service Provider by the Council and shall only permit such keys passes and other means of access to be given to those the Service Providers and employees whose names and addresses have been supplied to the Council and then only to the extent required for the purposes of this Agreement  In addition the Service Provider shall ensure that the Council is informed immediately of the loss of any keys passes and other means of access and shall reimburse to the Council any cost of replacement and/or reasonable security measures implemented as a result of such loss

11.6
The Service Provider agrees that it is acting in the capacity of the Council’s Service Provider only and that it will be given access to the Council premises solely for the purpose of carrying out the service and it further agrees that no tenancy or lease is inferred

11.7
The Service Provider shall not under any circumstances use Council premises either on its own behalf or on behalf of any person to undertake any work or service other than provided for in this Agreement

11A
AUDIT AND INSPECTION

11A.1
The Service Provider must comply with all reasonable written requests made by, CQC, the National Audit Office, any Authorised Person and the authorised representative of the Local Healthwatch for entry to the Service Provider’s Premises and/or the premises of any sub-contractor for the purposes of auditing, viewing, observing or inspecting such premises and/or the provision of the Services, and for information relating to the provision of the Services. The Service Provider may refuse such request to enter the Service Provider’s Premises and/or the premises of any sub-contractor where it would adversely affect the provision of the Services or, the privacy or dignity of a Service User.  
11A.2
Subject to Law and notwithstanding Clause 11A.1 an Authorised Person may enter the Service Provider’s Premises and/or the premises of any sub-contractor without notice for the purposes of auditing, viewing, observing or inspecting such premises and/or the provision of the Services. During such visits, subject to Law and Good Clinical Practice (also taking into consideration the nature of the Services and the effect of the visit on Service Users), the Service Provider must not restrict access and must give all reasonable assistance and provide all reasonable facilities to the Authorised Person.
11A.3
Within 10 Business Days of the Council’s reasonable request, the Service Provider must send the Council a verified copy of the results of any audit, evaluation, inspection, investigation or research in relation to the Services, or services of a similar nature to the Services delivered by the Service Provider, to which the Service Provider has access and which it can disclose in accordance with the Law.
11A.4
The Council shall use its reasonable endeavours to ensure that the conduct of any audit does not unreasonably disrupt the Service Provider or delay the provision of the Services.

11A.4
During any audit undertaken under Clauses 11A.1 or 11A.2, the Service Provider must provide the Council with all reasonable co-operation and assistance in relation to that audit, including:

11A.4.1
all reasonable information requested within the scope of the audit;

11A4.2
reasonable access to the Service Provider’s Premises and/or the Premises of any sub-contractor; and

11A.4.3
access to the Staff

12. 
INDEMNITY AND INSURANCE
12.1
The Service Provider shall indemnify and keep indemnified the Council against all actions claims demands proceedings damages costs charges and expenses whatsoever in respect of or in any way arising out of this Agreement in relation to the injury to or death of any person and (subject to the express provisions of this Clause) loss of or damage to any property including property belonging to the Council except and to the extent that it may arise out of the act default or negligence of the Council its employees or agents not being the Service Provider or employed by the Service Provider

12.2
Without thereby limiting its responsibilities under this condition the Service Provider shall insure with a reputable insurance company against its liabilities under Clause 12.1

12.3
The insurance in respect of any personal injury to or death of any person arising under a contract of service with the Service Provider and 
arising out of an incident occurring during the course of such a person’s employment shall comply with the Employer’s liability (Compulsory Insurance) Act 1969 and any statutory orders made thereunder the sum of which are set out under Particulars of Insurance in Schedule 5

12.4
For claims other than under Clause 12.3 against which this Clause 12 requires a Service Provider to insure the insurance cover shall be in the sum set out under Particulars of Insurance in Schedule 5 or such greater sum as the Service Provider may choose in respect of any one incident and the Service Provider’s insurance policy affecting such cover shall have the interest the Council endorsed thereon or shall otherwise expressly by its terms confer its benefits upon the Council

12.5
The Service Provider shall for the duration of this Agreement (where required by the Council for the provision of the Services) take out and maintain Professional Indemnity insurance in the sum as set out under Particulars of Insurance in Schedule 5. Such insurance be maintained for a period of 6 years after the termination of this Agreement however occurring

12.6
The Service Provider shall produce to the Authorised Officer, on request, copies of all insurance policies referred to in this Clause 12 or a Summary of Cover (as that term is known in the insurance industry) to demonstrate that the appropriate cover is in place, together with receipts or other evidence of payment of the latest premiums due under those policies.  If for whatever reason, the Service Provider fails to give effect to and maintain the insurances required by this Agreement the Council may make alternative arrangements to protect its interests and may recover the costs of such arrangements from the Service Provider.  

12.7
The terms of any insurance or the amount of cover shall not relieve the Service Provider of any liabilities under this Agreement. The Service Provider shall in respect of any of the insurance policies referred to in this Clause:

12.7.1 notify the Council

12.7.1.1
of any claim in excess of £10,000 within 20 Days of such claim

12.7.1.2
of any cancellation of any policy not less than 20 Days prior to the cancellation date

12.7.1.3
of any material changes or suspension of cover relevant to the Services not less than 20 Days prior to the change/suspension

12.7.2
notify the relevant insurers of any matters which could reasonably be expected to be material in the context of the Services

12.7.3
indemnify the Council in respect of any subrogation claim by the insurers in connection with any claim made under the professional indemnity insurance taken out under Clause 12.5

12.8
Neither Party excludes or limits liability to the other Party for death or personal injury or from any breach of obligations implied by section 2 of the Supply of Goods and Services Act 1982 or for breach of obligations under Clauses 13, 21, 22 and 23 or for damage resulting from fraudulent misrepresentation made by the Service Provider.

12.9  
Not Used. 

12.10
Not Used. 

12.11
Subject always to Clause 12.8 in no event shall either Party be liable to the other for:

12.11.1
loss of profits, business revenue or goodwill

12.11.2
indirect or consequential loss

13.
INTELLECTUAL PROPERTY RIGHTS

13.1
The Service Provider in providing the Services shall not infringe the copyright design right patent or any other intellectual property right of the Council and any third Party and indemnifies the Council against any claim made against it arising from any infringement of any intellectual property right belonging to any third Party. The Service Provider shall not infringe: 

13.2
The copyright and any other intellectual property right in the Specification and other contract documents provided to the Service Provider by the Council

13.2.1
Material made available to the Service Provider by the Council so that the Service Provider can perform this Agreement, and

13.2.2
Any material prepared by or for the Service Provider for use or intended for use in the performance of this Agreement, shall belong to the Council  

13.2.3
The Council grants the Service Provider a perpetual non-exclusive licence to copy and use such materials for the purpose of the performance of the Services only.  It is the condition of this licence that the material shall be kept safe by the Service Provider and free from loss of integrity, corruption and loss.

14.
NO SUBCONTRACTING OR ASSIGNMENT WITHOUT CONSENT

This Agreement is personal to the Service Provider and any right or obligation arising under it may only be sub-contracted assigned or otherwise transferred with the prior consent in writing of the Council

Part 3 Statutory Obligations Codes of Practice and Policies 

15.
STATUTORY REQUIREMENTS
   15.1
The Service Provider shall at all times comply with all statutory requirements, codes of practice and guidance in the carrying out of the Service under this Agreement

15.2
The Service Provider shall co-operate with the Council’s Director of Public Health, HEE and LETBs (within the timescale required by the Council) in supporting education training workforce planning and capacity building.

16. 
PUBLIC INTEREST DISCLOSURE (WHISLTEBLOWING)

The Service Provider shall comply with the Public Interest Disclosure Act 1998 (as if such Act applied to the Service Provider) and shall establish and where necessary update from time to time a procedure for its personnel encouraging personnel to report to the Service Provider any incidents of malpractice within the Service Provider or Council.  In this context “malpractice” shall include any fraud or financial irregularity, corruption, criminal offences, failure to comply with any legal or regulatory obligation, endangering the health or safety of any individual, endangering the environment, serious misconduct or serious financial maladministration.

17.
HEALTH AND SAFETY

17.1
The Service Provider shall at all times comply with the requirements of the Health and Safety at Work Act 1974 and of any other Acts Regulations or Orders pertaining to the health and safety of employees and shall fully and properly indemnify the Council from and against any breach of this Clause 17.1.

17.2
Whilst on the Councils premises the Service Provider shall ensure that its employees comply with the Council’s general statement of safety policy and with the lawful requirements of the Council’s safety officer.

17.3
For as long as this Agreement is in force the Service Provider must have in place a health and safety policy which complies with all statutory requirements.  A copy of this must be supplied to the Council on demand at the cost of the Service Provider.

17.4
The Service Provider must ensure that they have, at all times, a suitably qualified person designated to be responsible for matters of Health and Safety.

18.
STATUS AND TAX LIABILITIES

18.1
Neither the Service Provider nor its employees shall in any circumstances hold itself or themselves out as being the servant or agent of the Council otherwise than in circumstances permitted under this Agreement

18.2
Neither the Service Provider nor its employees shall in any circumstances hold itself or themselves out as being authorised to enter into any contract on behalf of the Council or in any other way to bind the Council to the performance variation release or discharge of any obligation

18.3
Neither the Service Provider nor its employees shall in any circumstances hold itself or themselves out as having the power to make vary discharge or waive any by-law or regulation of any kind. During the Term the Service Provider shall be an independent Service Provider and not the servant of the Council

18.4
In such capacity the Service Provider shall bear exclusive responsibility for the payment of all wages national contributions and all taxes for its employees 

19.     
EQUALITY AND HUMAN RIGHTS 

19.1
The Parties must not discriminate between or against Service Users, on the grounds of age, disability, gender reassignment, marriage or civil partnership, pregnancy or maternity, race, religion or belief, sex, sexual orientation or any other non-medical characteristics except as permitted by the Law.

19.2
The Service Provider must provide appropriate assistance and make reasonable adjustments for Service Users, who do not speak, read or write English or who have communication difficulties (including without limitation hearing, oral or learning impairments).

19.3 
In performing this Agreement the Service Provider must comply with the Equality Act 2010 and have due regard to the obligations contemplated by section 149 of the Equality Act 2010 to:

19.3.1
eliminate discrimination, harassment, victimisation and any other conduct that is prohibited by the Equality Act 2010;

19.3.2
advance equality of opportunity between persons who share a relevant protected characteristic (as defined in the Equality Act 2010) and persons who do not share it; and


19.3.3
foster good relations between persons who share a relevant protected characteristic (as defined in the Equality Act 2010) and persons who do not share it,


and for the avoidance of doubt this obligation shall apply whether or not the Service Provider is a public authority for the purposes of section 149 of the Equality Act 2010.

19.3.4 As soon as reasonably practicable following any reasonable request from the Council,  the Service Provider must provide the Council with a plan detailing how it will comply with its obligations under Clause 19.3.

19.3.5 The Service Provider must provide to the Council as soon as  reasonably practicable, any information that the Council  reasonably requires to:


19.3.5.1 monitor the equality of access to the Services; and

19.3.5.2 fulfil their obligations under the Law.

19.4
In the event of any finding of unlawful discrimination being made against the Service Provider in the last three years by any Court or Tribunal or of an adverse finding in any form of investigation by anybody charged with carrying out such investigation over the same period the Service Provider shall take appropriate steps to prevent repetition of the unlawful discrimination.  

19.5
The Service Provider shall set out its policy on discrimination: 


19.5.1
In instructions for those concerned with the recruitment training and promotion 


19.5.2
In documents available to employees recognised Trade Unions or other representative groups of employees


19.5.3
In recruitment advertisements or other literature

19.6
The Service Provider shall on request provide the Council with examples of the instructions and document of recruitment advertisements or other literature

19.7
The Service Provider shall observe as far as possible all relevant codes of practice and maintain a system of audit monitoring and actions in respect of the provisions of this Clause 19.

19.8 
In the performance of the Services the Contractor shall comply with the Human Rights Act 1998 as if it was a ‘Public Authority’ within the meaning of that legislation. 

19.8.1 If a third party threatens or commences proceedings or complaint against the Council on the grounds that there has been a breach of any person’s rights under the Human Rights Act 1998 in connection with the subject of this Contract the Council and the Contractor shall use all reasonable endeavours to co-operate so as to enable the Council:

19.8.1.1 to achieve the aim of successfully averting or defending the proceedings or complaint; and/or

19.8.1.2 to comply with any order, judgement or direction made pursuant to the same by any duly authorised authority.

19.8.2 

The Council may additionally in its discretion determine such modifications to this Contract as may be required to enable the Council to comply with the provisions of the Human Rights Act 1998 and the Contractor shall forthwith comply with such modifications.

19.8.3
The Contractor hereby undertakes to indemnify the Council against all such actions, claims, costs and damages pursuant to a claim under this Clause 19.

20.
BEST VALUE

In undertaking the Services, the Service Provider shall be under a duty to secure demonstrable, measurable continuous improvement (having regard to efficiency, economy and effectiveness) in the achievement of the delivery of its contractual obligations and of the Services as a whole, including specifically the cost of the Services, the time, cost quality and health and safety standards of the various processes involved in delivery of the Services and generally to provide best value outcomes to the Council as are set out in the Specification AND FURTHER the Service Provider shall co-operate with the Council and others to the extent required so that the Council can keep under review the performance required under this Agreement and this Clause 20 in particular.

21.
TUPE 

TRANSFER OF EMPLOYEES TO THE SUPPLIER ON THE EFFECTIVE DATE
21.1 The Council and the Supplier agree that where the identity of the provider of any of the Services changes, this shall constitute a Relevant Transfer and the contracts of employment of any Transferring Employees [and Third Party Employees] shall transfer to the Supplier or Sub-Contractor. The Supplier shall comply and shall procure that each Sub-Contractor shall comply with their obligations under TUPE. The [first] Relevant Transfer shall occur on the [Effective Date OR [DATE]].

2.1 General drafting note

General drafting note

The clauses assume that the following terms have been defined elsewhere in the Agreement:

· Agreement

· Authority

· Charges

· Services

· Supplier

The provisions are drafted on the basis that the services have previously been carried out by the Authority and are being outsourced for the first time (although the insertion of the words Third Party Employees where indicated enable the clauses to be used where a service which has previously been outsourced is included in the tender). The provisions also assume that the tendering will result in a "relevant transfer" for the purposes of the Transfer of Undertakings (Protection of Employment) Regulations 2006 (SI 2006/246) and that those of the Authority's employees who predominantly provide the services will transfer with the Agreement to the Supplier. 

For more information on TUPE, see Practice note, TUPE and tendering local authority service contracts (www.practicallaw.com/5-386-4771).

  

Hide Note
21.2 The Council shall be responsible for all remuneration, benefits, entitlements and outgoings in respect of the Transferring Employees, including without limitation, all wages, holiday pay, bonuses, commissions, payments of PAYE, National Insurance contributions, pension contributions and otherwise, up to the Effective Date. The Council shall provide and, where necessary, update the Employee Liability Information for the Transferring Employees to the Supplier, as required by TUPE. The Council shall warrant that such information is complete and accurate as it is aware or should reasonably be aware as at the date it is disclosed.

2.2 Provision of and changes to the Employee liability information

Provision of and changes to the Employee liability information

TUPE requires the Authority as transferor employer to provide accurate information as at 28 days before the Effective Date (increased from 14 days) for transfers on or after 1 May 2014, see Practice note, TUPE: 2014 changes (www.practicallaw.com/3-533-3766)).

Employee liability information includes those particulars of employment that an employer is obliged to give to an employee under section 1 of the Employment Rights Act 1996 (ERA 1996). It may be arguable that this information only needs to be provided if the employee has two months' service, as it is only at that point that the employer is obliged to provide the section 1 statement (see Standard document, Section 1 statement of terms of employment (www.practicallaw.com/2-200-2039)). The requirement is to provide the particulars the employer "is obliged to give to an employee pursuant to section 1", it is not clear if this means the information about those particulars or copies of the actual statements that have already been provided. However, it is arguable that it is the former, rather than the latter. 

However, the transferor is likely to have supplied TUPE information well in advance of the transfer, as part of the procurement process. As such, the information may have changed between the date of the Agreement and the date of the transfer. Therefore, the Authority should consider referring to any price adjustment mechanism or variation procedures in the Agreement where the information changes from contract award to the transfer date if the changes impact on pricing. (Note that any changes in the information supplied in the tender process which are known about before the Agreement is awarded can be dealt with outside of the Agreement.)

The Authority should be careful to define Transferring Employees as only referring to its own employees. If the tender includes a service which has previously been outsourced as well as the in-house service, employees may be transferring from third party providers. Authorities should resist assuming liability for these employees, and should not warrant the accuracy of any third party employee liability information, even that supplied 28 days before the transfer date, unless they have a reciprocal indemnity from the Third Party Employer. The obligation to ensure this information is accurate rests with the transferor employer. See Practice note, TUPE and tendering local authority service contracts: Provision of employee liability information (www.practicallaw.com/5-386-4771).

  

Hide Note
21.3 Subject to clause 21.4 the Council shall indemnify and keep indemnified the Supplier against any losses, except indirect losses, incurred by the Supplier or any relevant Sub-Contractor in connection with any claim or demand by any Transferring Employee arising out of the employment of any Transferring Employee. This indemnity shall apply provided that it arises from any act, fault or omission of the Council in relation to any Transferring Employee prior to the Effective Date (except where such act, fault or omission arises as a result of the Supplier or any relevant Sub-Contractor's failure to comply with regulation 13 of TUPE) and any such claim is not in connection with the transfer of the Services by virtue of TUPE on the Effective Date.

2.3 Authority's indemnity and post-transfer redundancies

Authority's indemnity and post-transfer redundancies

The Authority's indemnity above is limited to employment costs only and excludes termination costs and TUPE-related liabilities.

Redundancies after the Effective Date

Where the outsourcing is likely to generate a restructuring in which redundancies are probable, it may be commercially sensible for the Authority to bear some or all of the risk of redundancies occurring within [NUMBER] months of the transfer. The following optional paragraph envisages sharing these costs. 

Optional additional paragraph 2.3A:

"The Authority shall indemnify the Supplier against [(NUMBER%)] of the Redundancy Costs reasonably and properly incurred by the Supplier provided that the Supplier has:

(a) complied with its legal obligations and used all reasonable endeavours to avoid a redundancy situation and to re-deploy and/or re-train any Transferring Employees at risk of redundancy; and 

(b) used all reasonable endeavours to limit the Authority's liability under this paragraph 2.3A.

An alternative to the risk sharing provisions envisaged in this drafting could be for the Authority to bear Redundancy Costs in proportion to the length of time it was the employer, to cap its liability by reference to a specific figure or named individuals, or to reserve the right to be consulted on the redundancies. 

If this additional paragraph is used, the following defined terms should be included in paragraph 1:

· Redundancy costs: statutory redundancy payments, contractual redundancy payments and contractual notice pay payable by the Supplier to the Redundant Transferring Employees, but excluding any payments or liabilities arising from any claim as to the fairness of the dismissal and/or unlawful discrimination.

· Redundant Transferring Employees: Transferring Employees whom the Supplier has dismissed following a lawful redundancy within [NUMBER] months of the Effective Date.

Note that the definition of Redundancy Costs excludes any costs associated with the fairness of the dismissal.

These clauses envisage a first generation outsourcing. On subsequent outsourcings the Authority may decide to also bear the costs associated with the redundancy of the previous Supplier's employees but, given that it has no control over these liabilities and may not be able to quantify them, it should only bear this risk where there is a clear commercial benefit.

Redundancies at the end of the Agreement

The Supplier is also likely to seek an indemnity in relation to redundancies on expiry of the Agreement, in the event that there is no TUPE transfer on exit (for example, because the Authority is ceasing to commission that particular service). 

  

Hide Note
21.4 The Supplier shall be liable for and indemnify and keep indemnified the Council [and any Third Party Employer] against any Employment Liabilities arising from or as a consequence of:

(a) any proposed changes to terms and conditions of employment the Supplier or Sub-Contractor may consider making on or after the Effective Date;

(b) any of the employees informing the Council [and any Third Party Employer] they object to being employed by the Supplier or Sub-Contractor; and

(c) any change in identity of the Transferring Employees' [and Third Party Employees'] employer as a result of the operation of TUPE or as a result of any proposed measures the Supplier or Sub-Contractor may consider taking on or after the Effective Date.

2.4 Indemnity in respect of post-transfer changes

Indemnity in respect of post-transfer changes

This indemnity provides protection for the Authority (and any Third Party Employer) in circumstances where an employee who is the subject of a TUPE transfer resigns before the transfer date in accordance with regulation 4(9) of TUPE because he envisages the Supplier making substantial changes to his working conditions to his material detriment after the transfer date. 

To some extent, this risk is within the control of the Authority as contracting authority because it sets the specification for the transferring service, as well as the evaluation criteria for assessing the bids. However, even within these parameters, the new Supplier may propose measures which, if effected, would entitle the employees to resign in advance of the transfer and bring a claim against the transferor. 

Employees can also claim constructive dismissal against the transferor employer under regulation 4(11) of TUPE in response to the transferee's intention to make unilateral changes to their employment contracts where such changes amount to a breach of contract.

For more information on such claims, see Practice note, TUPE (5): protection against dismissal: Substantial changes to working conditions to the employee's material detriment (www.practicallaw.com/3-380-8521) and Practice note, Outsourcing agreements: drafting and negotiating employment indemnities and warranties (www.practicallaw.com/4-384-9856).

  

Hide Note
21.5 The Supplier shall be liable for and indemnify and keep indemnified the Council [and any Third Party Employer] against any failure to meet all remuneration, benefits, entitlements and outgoings for the Transferring Employees,[ the Third Party Employees,] and any other person who is or will be employed or engaged by the Supplier or any Sub-Contractor in connection with the provision of the Services, including without limitation, all wages, holiday pay, bonuses, commissions, payments of PAYE, National Insurance contributions, pension contributions, termination costs and otherwise from and including the Effective Date.

21.6 The Supplier shall immediately on request by the Council [and/or the Third Party Employer] provide details of any measures that the Supplier or any Sub-Contractor envisages it will take in relation to any Transferring Employees [and any Third Party Employees], including any proposed changes to terms and conditions of employment. If there are no measures, the Supplier will give confirmation of that fact, and shall indemnify the Council [and any Third Party Employer] against all Employment Liabilities resulting from any failure by it to comply with this obligation.
2.6 Information and consultation obligations
22Information and consultation obligations

Under regulation 13(4) of TUPE, the transferee (the Supplier or its Sub-Contractor) is required to inform the transferor (the Authority and any Third Party Employer) before the Effective Date, whether or not it envisages taking any measures in connection with employees who will be affected by the transfer. As liability for breach of the information and consultation obligations is joint and several, it is in both parties' interests to ensure compliance. For more information, see Practice note, TUPE (6): obligations to inform and consult (www.practicallaw.com/5-380-7945).

  

Hide Note
Top
. EMPLOYMENT EXIT PROVISIONS

22.1 This Agreement envisages that subsequent to its commencement, the identity of the provider of the Services (or any part of the Services) may change (whether as a result of termination of this Agreement, or part or otherwise) resulting in a transfer of the Services in whole or in part (Subsequent Transfer). If a Subsequent Transfer is a Relevant Transfer then the Council or Replacement Supplier will inherit liabilities in respect of the Relevant Employees with effect from the relevant Service Transfer Date. 

22.2 The Supplier shall and shall procure that any Sub-Contractor shall on receiving notice of termination of this Agreement or otherwise, on request from the Council and at such times as required by TUPE, provide in respect of any person engaged or employed by the Supplier or any Sub-Contractor in the provision of the Services, the Supplier's Provisional Staff List and the Staffing Information together with any additional information required by the Council, including information as to the application of TUPE to the employees. The Supplier shall notify the Council of any material changes to this information as and when they occur.

22.3 At least 28 days prior to the Service Transfer Date, the Supplier shall and shall procure that any Sub-Contractor shall prepare and provide to the Council and/or, at the direction of the Council, to the Replacement Supplier, the Supplier's Final Staff List, which shall be complete and accurate in all material respects. The Supplier's Final Staff List shall identify which of the Supplier's and Sub-Contractor's personnel named are Relevant Employees.

22.4 The Council shall be permitted to use and disclose the Supplier's Provisional Staff List, the Supplier's Final Staff List and the Staffing Information for informing any tenderer or other prospective Replacement Supplier for any services that are substantially the same type of services as the Services (or any part of the Services). 

22.5 The Supplier warrants to the Council [and the Replacement Supplier] that the Supplier's Provisional Staff List, the Supplier's Final Staff List and the Staffing Information (TUPE Information) will be true and accurate in all material respects and that no persons are employed or engaged in the provision of the Services other than those included on the Supplier's Final Staff List. 

22.6 The Service Provider will provide employee liability information in accordance with Regulation 11 of the The Transfer of Undertakings (Protection of Employment) Regulations 2006 to the Council within 14 days of the date of the request.

22.7 The Council regards compliance with this clause 22 as fundamental to the Agreement. In particular, failure to comply with clause 22.5 and/or 22.6 in respect of the provision of accurate information and employee liability information about the Transferring Employees shall entitle the Council to suspend payments due under this contract until such information is provided, or indefinitely. The maximum sum that may be retained under this clause shall not exceed an amount equivalent to payments that would be payable in the three month period following the Service Provider's failure to comply with paragraph 22.5 and/or 22.6 as the case may be.

22.8 The Supplier shall and shall procure that any Sub-Contractor shall ensure at all times that it has the right to provide the TUPE Information under Data Protection Legislation.

22.9 Any change to the TUPE Information which would increase the total employment costs of the staff in the [six] months prior to termination of this Agreement shall not (so far as reasonably practicable) take place without the Council's prior written consent, unless such changes are required by law. The Supplier shall and shall procure that any Sub-contractor shall supply to the Council full particulars of such proposed changes and the Council shall be afforded reasonable time to consider them.

22.10 In the [six] months prior to termination of this Agreement, the Supplier shall not and shall procure that any Sub-Contractor shall not materially increase or decrease the total number of staff listed on the Supplier's Provisional Staff List, their remuneration, or make any other change in the terms and conditions of those employees without the Council's prior written consent.

22.11 The Supplier shall indemnify and keep indemnified in full the Council and each and every Replacement Supplier against all Employment Liabilities relating to:

(a) any person who is or has been employed or engaged by the Supplier or any Sub-Contractor in connection with the provision of any of the Services; or

(b) any trade union or staff association or employee representative,

arising from or connected with any failure by the Supplier and/or any Sub-Contractor to comply with any legal obligation, whether under regulation 13 or 14 of TUPE or any award of compensation under regulation 15 of TUPE, under the Acquired Rights Directive or otherwise and, whether any such claim arises or has its origin before or after the Service Transfer Date.

22.12 The parties shall co-operate to ensure that any requirement to inform and consult with the employees and or employee representatives in relation to any Relevant Transfer as a consequence of a Subsequent Transfer will be fulfilled.

22.13 The parties agree that the Contracts (Rights of Third Parties) Act 1999 shall apply from clause 22.2 to 22.12, to the extent necessary to ensure that any Replacement Supplier shall have the right to enforce the obligations owed to, and indemnities given to, the Replacement Supplier by the Supplier or the Council in its own right under section 1(1) of the Contracts (Rights of Third Parties) Act 1999.

22.13 Despite clause 22.13 it is expressly agreed that the parties may by agreement rescind or vary any terms of this Agreement without the consent of any other person who has the right to enforce its terms or the term in question despite that such rescission or variation may extinguish or alter that person's entitlement under that right.

23 PENSION MATTERS
NHS PENSION SCHEME

23.1.
Where the Provider or Sub-contractor employs Pensionable Trust Employee(s) and those employees cannot enter, remain or continue as members of the NHS Pension Scheme to the extent that they would have so been able immediately before the transfer (whether because the Provider or Sub-contractor is not an employing authority or (ii) an employer awarded direction status under section 7(2) of the Superannuation (Miscellaneous Provisions) Act 1967 or (iii) a joint NHS and Social Care Partnership to provide health care or (iv) a member under a General Medical Services or Personal Medical Services agreement with the administrators of the NHS Pension Scheme, for the purpose of the NHS Pension Scheme, or otherwise for any reason including for any reason similar to those circumstances set out above (inclusive) then the provisions in 23. may apply as the case may be.

23.2
before the Relevant Transfer Date or Cessation Date (as the case may be) the trustees of the Provider Scheme shall undertake by deed to the Council and to the Administering Authority that they shall co-operate with the provisions of pension clauses (Provider Scheme) and Schedule 8 (Bulk Transfer Terms) to the extent applicable to them; and

23.3
The Provider shall procure that each Pensionable Trust Employee shall be offered membership of a pension scheme for future service operated by the Provider (or the relevant Service Provider), on the Relevant Service Transfer Date, which has been certified by the Government Actuary’s Department as broadly comparable to the NHS Pension Scheme assessed following the principles set out in the Statement of Practice issued by the Government Actuary’s Department as current at the time.

23.4
The Provider shall ensure that a certificate from the Government Actuary’s Department for each relevant pension scheme shall be delivered to the Council on or before signature of this Agreement and shall provide confirmation that the certificate remains in force three months before each Relevant Service Transfer Date in respect of each Pensionable Trust Employee who is to be offered membership of the pension scheme to which the certificate relates.

23.5
The Council shall  endeavour to provide the Provider with such information as it (or its Sub-Contractors) may reasonably require in relation to the NHS Pension Scheme to enable the Provider (or its Sub-Contractors) to submit a proposal to the Government Actuary’s Department to assess the comparability of the Provider’s (or the relevant Sub-Contractor’s) pension scheme.  The Council may (at its option) provide such information directly to the Government Actuary’s Department.  The Provider shall (and it shall procure that its Sub-Contractors shall) provide such documentation as is required to enable the Government Actuary’s Department to consider the question of comparability including, but not necessarily limited to, the Trust Deed and Rules of any scheme operated by the Provider and its Sub-Contractors, the latest actuarial valuation report, the latest trustees’ report and accounts together with a statement giving details of the increases in pensions in payment and deferred pensions in each of the last ten years and details of any area where the trustees will operate discretion to improve benefits.

23.6 
All costs incurred in obtaining a certificate of broad comparability from the Government Actuary’s Department shall be borne by the Provider.

23.7
Where the employment of any Pensionable Trust Employee is transferred on a second and/or subsequent occasion on a change of Sub-Contractor during the subsistence of this Agreement, the Provider shall procure each Pensionable Trust Employee who is a member of, or eligible for membership of, the outgoing Sub-Contractor’s pension scheme shall be offered membership of a pension scheme operated by the incoming Sub-Contractor which, as a minimum:

(a)
for future service offers the benefits which enabled any preceding Sub-Contractor’s pension schemes of which that Pensionable Trust Employee was a member to be certified as being broadly comparable;  and

(b)
in respect of accrued benefits meets the requirements for bulk transfer agreements contained in Clause 24.

23.8
The Provider shall procure that each relevant pension scheme of which any Pensionable Trust Employee becomes a member, whether on initial transfer of their employment from the Council to the Sub-Contractor or on a second or subsequent transfer, shall, on the initial transfer, be able to accept and (subject to one or more Pensionable trust Employees making the necessary election and in consideration of the payment of Transfer Values but otherwise without condition) shall accept Bulk Transfers from the NHS Pension Scheme, or, on a second or subsequent transfer, from any relevant pension scheme of a Sub-Contractor of which that Pensionable Trust Employee has become a member, in respect of benefits which that Pensionable Trust Employee has accrued in the NHS Pension Scheme or subsequent relevant pension scheme.  The terms which the parties have agreed shall apply with respect to the calculation of Transfer Values from the NHS Pension Scheme (the “Initial Bulk Transfer Terms”) are set out in Clause 24 (Schedule 22 Initial Bulk Transfer Terms).  In respect of second and subsequent transfers, the terms which shall apply with respect to the calculation of Transfer Values shall be such as shall provide Transfer Values which are not less than the Transfer Values which would result from applying the Initial Bulk Transfer Terms.

23.9
The Council shall have the right, but not the obligation on any second or subsequent transfer, to request the Government Actuary’s Department to certify, in respect of any relevant pension scheme, that the requirements of Clauses 23 and 24 have been met.  The Provider shall (and it shall procure that its Service Providers shall) provide all such documentation as is required to enable the Government Actuary’s Department to make the necessary assessment.

23.10
Notwithstanding any other provision of this Clause 23 the Provider shall procure that there shall be provided for each Pensionable Trust Employee, as far as practicable, on termination of employment on or after the Service Transfer Date, and on or before the Cessation Date, rights which replicate those to which the employee would have been entitled under the NHS Pension Scheme Regulations 1995 and the NHS (Compensation for Premature Retirement) Regulations 2002 as amended from time to time had he remained in Trust employment or if any such Employee cannot be given in any respect such equivalent rights he shall be provided with compensation which is broadly comparable or of equivalent value to the lost entitlement.

23.11
Liability for Costs The costs of the Council necessarily and reasonably incurred in connection with the obtaining of the necessary certification of comparability in accordance with clause 23. (Provider Scheme) shall be borne by the Provider.
23.12 Transfer to another Employer Save on expiry or termination of this Agreement, if the employment of any Pensionable Trust Employee transfers to another employer (by way of a transfer under TUPE) the Provider shall and shall procure that any relevant Sub-Contractor shall:
23.12.1
consult with and inform those Pensionable Trust Employees of the pension provisions relating to that transfer; and

23.12.2
procure that the employer to which the Pensionable Trust Employees are transferred (the New Employer) complies with the provisions of this clause 23 provided that references to the "Sub-Contractor" will become references to the New Employer, references to "Initial Service Transfer Date" will become references to the date of the transfer to the New Employer and references to “Pensionable Trust employees” will become references to the Pensionable Trust Employees so transferred to the New Employer.

23.13
Pension Issues on Expiry or Termination 
The Provider shall and shall procure that any relevant Sub-Contractor shall:
23.13.1
maintain such documents and information as will be reasonably required to manage the pension aspects of any onward transfer of any person engaged or employed by the Provider or any Sub-Contractor in the provision of the Services on the expiry or termination of this Agreement (including without limitation records of all persons employed by the Provider or its sub-contractors and who are wholly or mainly engaged in the delivery of Services including information equivalent to that referred to in clause23.3 and in identifying the Pensionable Trust Employees.

23.13.2
promptly provide to the relevant Council such documents and information mentioned in clause 23.5 which the Council may reasonably request in advance of the expiry or termination of this Agreement; and 

23.13.3
fully co-operate (and procure that the trustees of the Provider's Scheme shall fully co-operate) with the reasonable requests of the Council relating to any administrative tasks necessary to deal with the pension aspects of any onward transfer of any person engaged or employed by the Provider or any Sub-Contractor in the provision of the Services on the expiry or termination of this Agreement.

24
BULK TRANSFER TERMS as listed in Schedule 8
25.
DATA PROTECTION 

25.1
The Service Provider shall (and shall procure that) any data within its possession in connection with its performance of the Services and within 
the meaning of personal data set out in the DPA is processed in accordance with the requirements of the DPA and any Regulations made thereunder and that the rights of Data Subjects under that Act are preserved 

25.2
The Service Provider hereby agree that Personal data (as defined by the DPA), and referred to as ‘personally identifiable information’ under the Caldicott Principles) shall only be disclosed where to do so is permitted under the DPA) and where such disclosure complies with the Caldicott Principles.  

25.3
In addition the Service Provider shall observe the rights of Service Users as “data subjects” under the DPA and shall comply with all its obligations under that Act 

25.4
The Service Provider shall comply with the Council’s security requirements including adherence to security policies and with obligations equivalent to those imposed on the Council by the Seventh Data Protection Principle (as set out in Schedule 1 of the DPA) and any requirements specifically notified to the Service Provider.

25.5
The Service Provider shall ensure that Personal data, as defined under the DPA, is not transferred to a country or territory outside the European Economic Area.
25.6
The Service Provider shall keep the Council fully indemnified against all actions claims costs expenses and damages suffered by the Council arising out of any breach of this Clause 25 (save to the extent that such matters are not due to any act neglect or default of the Council its agents or employees).

26
CONFIDENTIALITY 

26.1
The Service Provider and the Council shall not disclose to a third Party any information or data relating to members of the public or Service Users and/or any other confidential matter EXCEPT

26.1.1 where information is required to be disclosed under the Council’s Child Protection or Vulnerable Adults Policies in relation to reporting suspicious allegations or evidence of past or present abuse to the Council’s Social Care and Health Department and/or the Police; and/or

26.1.2 where the Council has a statutory duty or is subject to a direction from any regulatory or judicial Council to disclose any such information then the Council may make such disclosure.

26.2
Save as provided in sub-clause 26.1 the Service Provider and the Council shall each treat in confidence all information and data disclosed to them by the other Party, or coming to their attention concerning the business and practices of the other Party, and/or any other confidential matter relating to the other Party and will not disclose the same to any third Party.  This Clause 23.2 shall not apply to:

26.2.1
Any information or data, which are in the public domain at the commencement date

26.2.2
Any information or data, which subsequently becomes part of the public domain except where that occurred as a result of a breach of this Agreement by the Party to whom the information or data in question or disclosed

26.2.3
Any information or data, possessed by a Party prior to disclosure to it by the other Party provided it was lawfully acquired from a source other than that other Party

26.3
The Service Provider shall treat as confidential any information or data that it receives or obtains in the course of providing the Service or otherwise concerning any person who participates in the Service and shall not disclose such information or data other than to the Council in accordance with any statutory obligation that the Service Provider may be under

26.4
The Service Provider shall indemnify and keep indemnified the Council from and against all actions claims demands proceedings damages costs charges and expenses whatsoever in respect of any breach by the Service Provider of this Clause 23. The Council shall indemnify and keep indemnified the Service Provider from and against all actions claims demands proceedings damages costs charges and expenses whatsoever in respect of any breach by the Council, acting under this Agreement, of this Clause 26
27A.
FREEDOM OF INFORMATION
27A.1
Notwithstanding any other provision in this Agreement regarding confidentiality the Service Provider agrees and the Council reserves the right to disclose information under the Freedom of Information Act 2000 and/or the Environmental Information Regulations 1992 as amended or the DPA or the Audit Commission Act and the Accounts and Audit Regulations 2003 and the Local Government Act 2000 and Part IV of the Local Government Act 1974 as the Council considers appropriate and that for such purposes information that would otherwise be regarded as confidential by either Party may be disc losable under these provisions and may include information provided by the Service Provider to the Council
27A.2
Without prejudice to any other provision in this Agreement the Service Provider shall assist and co-operate with the Council (at the Service Provider’s expense) to enable the Council to comply with its information disclosure requirements under the FOIA and the Environmental Protection Regulations (“Information Disclosure Requirements)
27A.3
The Service Provider shall and shall procure that its sub-contractors shall:
27A.3.1

transfer any request for information received from a person seeking Information under Information Disclosure Requirements to the Council as soon as practicable after receipt and in any event within two Days of receiving it;
27A.3.2

provide the Council with a copy of all information in its possession or 
power, relating to any request for information received under 27A.3.1 above, in the form that the Council requires, within five Days (or such other period as the Council may specify) of the Council requesting that information;  and
27A.3.3
provide all necessary assistance as reasonably requested by the Council to enable the Council to respond to a request for information under Information Disclosure Requirements within the time for compliance set out in section 10 of the FOIA or regulation 5 of the Environmental Information Regulations
27A.4
The Council shall be responsible for determining at its absolute discretion   whether the commercially sensitive information and/or any other information:

27A.4.1
is exempt from disclosure in accordance with the provisions of the FOIA or the Environmental Information Regulations;

27A.4.2
is to be disclosed in response to a request for information under Information Disclosure Requirements and in no event shall the Service Provider respond directly to such a request for information unless expressly authorised to do so by the Council.

27A.5
The Service Provider acknowledges that the Council may, acting in accordance with the Secretary of State for Constitutional Affairs’ Code of Practice on the discharge of public authorities’ functions under Part 1 of FOIA (the Code of Practice) be obliged under the FOIA or the Environmental Information Regulations to disclose Information:

27A.5.1without consulting with the Service Provider, or

27A.5.2 following consultation with the Service Provider and having taken its views into account

27A.6
The Service Provider shall ensure that all information produced in the course of this Agreement or relating to this Agreement is retained for disclosure and shall permit the Council to inspect such records as requested from time to time.

27A.7
The Council acknowledges that the Service Provider may wish to assert that information which is subject to disclosure may be exempt from disclosure in circumstances where disclosure is likely to affect its interests.  The Council agrees to observe paragraph 27 of the Code of Practice

27A.8
The Parties acknowledge that, except for any information which is exempt from disclosure in accordance with the provisions of the FOIA, the content of this Agreement is not Confidential Information.
27A.9
Notwithstanding any other provision of this Agreement, the Service Provider hereby consents to the publication of this Agreement in its entirety including from time to time agreed changes to this Agreement subject to the redaction of information that is exempt from disclosure in accordance with the provisions of the FOIA.

27A.10 In preparing a copy of this Agreement for publication pursuant to Clause 27A.9 the Council may consult with the Service Provider to inform its decision making regarding any redactions but the final decision in relation to the redaction of information shall be at the Council’s absolute discretion.

27A.11 The Service Provider must assist and co-operate with the Council to enable the Council to publish this Agreement.

27A.12 In order to comply with the Government’s policy on transparency in the areas of contracts and procurement the Council may disclose information on its website in relation to monthly expenditure over £500 (five hundred pounds) in relation to this Agreement. The information will include the Service Provider’s name and the monthly Periodic Payment paid. The Parties acknowledge that this information is not Confidential Information or commercially sensitive information.

28.
ENVIRONMENT

28.1
The Service Provider shall comply with his statutory obligations under Environmental Legislation and for the purposes of this Contract “Environmental Legislation” means the Environmental Protection Act 1990, the Water Resources Act 1991, the Clean Air Act 1993, the Environment Act 1995 and any regulations, directions or guidance having statutory effect pursuant to the same, or any EU directive having effect which makes provision for the control of pollution, the control of hazardous substances land use control and wild life and countryside protection

28.2
In the event of any finding by any Court or Tribunal or other judicial or quasi-judicial body being made against the Service Provider in respect of any breach of environmental legislation the Service Provider shall take appropriate steps to abate such a breach and prevent its repetition

28.3
The Service Provider shall upon request provide the Council with details of any steps taken under Clause 28.1 above

28.4
The Service Provider shall within 3 months of the date of this Agreement adopt a policy to the satisfaction of the Council to comply with the Council’s Guide to Sustainable Procurement (http://www.leicester.gov.uk/your-Employer-services/ep/the-environment/environmental-policies-action/sustainable-procurement/) and shall thereafter maintain such a policy taking account as far as is reasonably practical of any amendment to that policy from time to time made by the Council and any revisions or amendments to any national guidelines or any nationally recognised procedures or lists which relate to the minimising of environmental emergency

28.5
The Service Provider shall observe as far as possible the policy from time to time enforced by virtue of Clause 28.4 above

28.6
The Service Provider shall provide such information as the Council may reasonably request for the purposes of assessing the Service Provider’s compliance with this Clause 24 as far as is relevant including examples of documents advertisements or other literature

28.7
The Service Provider shall where applicable:-

28.7.1
institute and maintain an environmental management system in accordance with the procedures targets and other specifications mentioned in, and shall provide and perform the service in all respects in accordance with, the Environmental Statement (where the words “Environmental Statement” mean the environmental method statement and any other information or representations supplied with incorporated into or presented within the Service Provider’s tender or submission to the Council in respect of this Contract);

28.7.2
operate such environmental management system as referred to in Clause 28.7.1 above  during the operational phase that complies with Leicester City Council EMAS environmental objectives and targets (a copy which is annexed as Schedule 3 ) and shall furnish such detailed information as the Council may reasonably require in regard thereto and without prejudice to the generality of the foregoing shall accurately complete and submit to the Council, at such times as the Council shall reasonably direct (but so that the Service Provider shall not be required to submit more than one return in any one period of 12 months), performance returns in the form to be directed by the Council (acting reasonably) The Service Provider shall also permit the Council (acting reasonably) to inspect the system referred to in this clause for compliance with the requirements of this clause.

28.8
The Service Provider shall provide the service so that all vehicles used in provision of the service will comply with the Councils best practice requirements under its policy from time to time in force as to EMAS.  Where higher standards are not set under such policy the minimum standard will be for all vehicles used in the provision of the service to meet the current Euro Standards (Euro V in the year 2008) and if the vehicle has a diesel engine it must run on a biofuel mix of at least 5%

29.
SUCCESSORS AND CONFLICT  

29.1
This Agreement will be binding on and will be for the benefit of the Council and Service Provider and their respective successors and permitted transferees and assigns

29.2
If Party becomes aware of any conflict of interest which is likely to have an adverse effect on the other Party’s decision whether or not to contract or continue to contract substantially on the terms of this Agreement, the Party aware of the conflict must immediately declare it to the other. The other Party may then take whatever action under this Agreement as it deems necessary.


Part 4
Default and Termination
30.
FAILURE TO PROVIDE SERVICE IN WHOLE OR IN PART

30.1
If at any time during the term of this Agreement  the Service Provider has failed to provide the Services or any part of the Services otherwise than in accordance with the Specification then the Council may serve upon the Service Provider a Default Notice setting out what action the Council requires the Service Provider to take, at its own cost, and the time by which that action must be taken, such time to be commensurate with any requirements as to time in the Specification and with the degree of impact of the failure on the health, safety and welfare of any Service User, or Service Users generally or to any person to whom the Council may owe any duty as to health, safety or welfare.

30.2
Without prejudice to any other remedy available to the Council and notwithstanding whether the Council  has exercised any of its rights if the Service Provider does not remedy its failure or does not do so within the time limit stated in a notice given under Clause 26.1 above or if the failure is incapable of remedy  the Council (at its sole discretion) shall be entitled (without prejudice to any other remedy for breach of contract) to purchase or arrange for the substituted performance of the Services (or any part of them) to make good any such failure and/or (in the event of this Agreement being wholly determined) the service remaining to be performed.

  30.3
The Council shall be entitled to offset the cost of procuring the provision of the Service (or any part of it) by an alternative service provider appointed in accordance with Clause 26.2 (including all professional legal fees and VAT and PROVIDING THAT the Council has mitigated any of its potential costs) from any Periodic Payment that is outstanding to the Service Provider and to the extent that such cost shall exceed such Periodic Payment such cost shall be paid to the Council by the Service Provider within 30 days of the date of the Council’s written demand for the same. For the avoidance of doubt this Clause 26.3 shall not apply where the breach has been caused by the Council’s failure to pay the Service Provider when the payment fell due 

31.
TERMINATION

31.1
This Agreement shall terminate at the end of the Term except as terminated at an earlier date in accordance with the provisions of Clause 31.2 or the general provisions of this Agreement 

31.2
If the Service Provider shall have offered or given or agreed to give to any person any gift or consideration of any kind as an inducement or reward for doing forbearing to do or having done or forborne to do any action in relation to the obtaining of this agreement or any other agreement with the Council or for showing or forbearing to show favour or disfavour to any person in relation to this Agreement or any other Agreement with the Council or if the like acts shall have been done by any person employed by the Service Provider or acting on the Service Provider’s behalf (whether with or without the knowledge of the Service Provider) or if in relation to this Agreement with the Council the Service Provider or any other person employed by the Service Provider or acting on the Service Provider’s behalf shall have committed any offence under the Bribery Act 2010 or shall have given any fee or reward to any member or officer of the Council which shall have been exacted or accepted by such officer by virtue of office or employment and if otherwise and such officer’s proper remuneration the Council shall be entitled to terminate this Agreement by notice in writing having immediate effect and to recover from the Service Provider the amount of any loss resulting from such termination.

31.3
If the Service Provider:-

31.3.1
commits a fundamental breach of this Agreement or a breach which is not capable of remedy or fails to comply with a Default Notice;  or

31.3.2
becomes bankrupt or makes a composition or arrangement with its creditors or has a proposal in respect of its Company for voluntary arrangements for a composition of debts or scheme or arrangement approved in accordance with the Insolvency Act 1986;  or

31.3.3 has an application made under the Insolvency Act 1986 to the Court for the appointment of an administrative receiver; or

31.3.4
has a winding up order made or (except for the purposes of amalgamation or reconstruction) a resolution for a voluntary winding up order passed; or

31.3.5
has a provisional liquidator receiver or manager of its business or undertaking duly appointed; or

31.3.6
has an administrative receiver as defined in the Insolvency Act 1986 appointed; or

31.3.7 has possession taken by or on behalf of the whole as any debentures secured by a floating charge or any property comprised in or subject to the floating charge;  or

31.3.8 if as a result of any misconduct or mismanagement on the Service Providers behalf a Regulatory Body makes an order of any kind in relation to, the Service Providers business affairs;  or

31.3.9
any registration inspection standard or other form of accreditation which is required by the Service Provider for the provision of the Service or any part of it is withdrawn or cancelled

THEN the Council may without prejudice to any accrued rights or remedies under this Agreement terminate this Agreement by notice in writing with this having immediate effect.

32.
TERMINATION OF APPLICATION TO SERVICE ITEM

The Council shall be entitled on a minimum of 25 Days’ notice to terminate the application of this Agreement to any Support item in which case an adjustment of the Periodic Payment shall be applied in accordance with the provisions of Schedule 4 or (only where there is a change in law, or a change in the status of any Service User or where relating to changes to Service Users) to impose conditions relating to any Service Item in which case an adjustment to the Periodic Payment shall be applied in accordance with Schedule 4.  The Service Provider shall, with effect from the expiry of the notice, comply with such Conditions

33.
CONSEQUENCES OF TERMINATION

If the Service Provider’s employment is terminated as provided in Clause 27 the Council shall cease to be under any obligation to make any further payment under the costs loss and/or damage resulting from or arising out of the termination of the Service Provider’s employment shall have been calculated and provided such calculation shows a sum or sums due to the Service Provider

34.
FORCE MAJEURE

34.1
This Agreement shall be suspended for any period during which either Party reasonably believes the Parties are prevented or hindered from complying with their obligations under any part of this Agreement, by any cause beyond their reasonable control including but not limited to national strikes (except where such prevention or hindrance is caused solely by strikes by a Parties own staff), war, civil disorder and natural disasters. A Party cannot rely on a force majeure event if it could have avoided the force majeure event by taking adequate precautions.

34.2
If such period of suspension exceeds 90 days, then either Party may upon giving written notice to the other require that this Agreement be terminated forthwith and all money due to the Service Provider under this Agreement shall be paid in accordance with Clause 6.4

35.
INTEREST ON SUMS DUE
If either Party defaults in the payment when due of any sum payable under this Agreement whether determined by reference to the provisions of this Agreement or by agreement or pursuant to an order of a court or otherwise, the liability of the paying Party shall be increased to include interest on the sum from the date when payment is due until the date of actual payment (as well after as before judgement) at a rate per annum of four per cent above the base rate from time to time of the Co-operative  Bank  such interest shall accrue from day to day and shall be paid subject to any applicable tax.

Part 5 Variations, Monitoring, Review and Exit Management

36. 
VARIATIONS

36.1
No variation to this Agreement shall be valid unless agreed in writing and signed by both Parties.

36.2
If either Party wishes to vary this Agreement then the change control procedure set out in Schedule 6 shall apply

36.3
In the event that the number of cases under the provisions of the Services is likely to (a) exceed the scope of the Services as specified in the Specification Schedule or (b) result in the value of the contract price as specified under this Agreement being exceeded, the Council may on giving at least 7 Days’ notice to the Service Provider and without invalidating the provisions of this Agreement:


36.3.1: exclude and/or modify any of the provision of the Services


36.3.2: suspend any/all of the provision of the Services


36.3.3: reduce any/all of the provision of the Services


36.3.4: instruct a change in the delivery of the Services or the order or period in which they are to be carried out

36.4
Termination of the application of this Agreement in respect of any Service Item or Items under Clause 28 shall not be deemed to be a variation for the purposes of this Clause and the procedure set out in Clause 28 shall apply.

37.
RECORDS & INFORMATION
37.1
The Service Provider shall at the reasonable request of the Council (but subject to Clauses 25 and 26) provide the Council with:

37.1.1
all information which  the Council may reasonably require for the purpose of assessing how  the Service Provider is carrying out  its obligations under this Agreement and the safety and welfare of the Service Users; and

37.1.2
information on, and the names of, the Service Users; and

37.1.3
information (including original contracts, invoices, receipts, credit notes, vouchers, statements and books) relating to the Service Providers  claim(s) for payment

37.2
The Service Provider shall use reasonable endeavours to enable the Authorised Officer or any person authorised by the Authorised Officer, together with appropriate staff, at all reasonable times to inspect or witness the provision of the Services, PROVIDED THAT in inspecting or witnessing the provision of the Services the Council will:

37.2.1
have proper regard to the nature of the  Service being provided, particularly where this involves victims of domestic violence or other sensitive services for vulnerable client groups; and 

37.2.2
have proper regard to any representations the Service Provider makes about the health and safety of the Service User; and

37.2.3
where access involves unsupervised access to children and vulnerable adults, comply with the requirements of the Child Protection and Mistreatment of Vulnerable Adults Policies, and


37.2.4whilst on the Service Providers’ premises ensure that its employees comply with the Service Providers’ general statement of safety policy and with the lawful requirements of the Service Providers safety officer

37.3
 The Service Provider shall notify the Council if:

37.1.1
there is a change in who controls the majority of the shares in, or the voting rights amongst shareholders or members of, its organisation or there is a material change in the objects of its organisation;

37.2.2
 it merges with another organisation;

37.2.3
 it transfers its engagements to another organisation;

37.3.4
 it in any way transfers its business to another organisation;

37.3.5
as a result of any misconduct or mismanagement on its part a Regulatory Body directs an inquiry into, or makes an order of any kind in relation to,  its affairs; or

37.3.6
any registration which it must maintain in order to provide any of the Services is withdrawn or cancelled or is threatened to be withdrawn or cancelled.

37.4
The Service Provider shall create, maintain, store and retain Service User health records for all Service Users.  

37.5
The originals of all documents referred to in this Clause 33 must be retained safely by the Service Provider for a period of six years from the date of the last payment to the Service Provider under or by virtue of this Agreement.

37A.
PERFORMANCE MONITORING

Regular contract review meetings will be held between the Service Provider and the Council as set out in Schedule 1 to monitor the Service Provider’s performance both on this Agreement as a whole and against any performance targets outlined by the Council in relation to the Services including provisions of Clause 20 (Best Value) of this Agreement.  The Service Provider shall afford all necessary resources and facilities to allow the Council to carry out its contract reviews and provide all reasonable information required.

37B.
ATTENDANCE AT MEETINGS

Provided that the Provider Representative and other nominated officers of the Service Provider as required are given reasonable notice of the same, the Service Provider’s Representative shall attend meetings where an issue related to the Services is to be considered.

38. 
REVIEW AND SUSPENSION

38.1 
If the Service Provider commits a Default the Council shall be entitled to serve on the Service Provider a Default Notice setting out what action the Council requires the Service Provider to take, at its own cost, and the time by which that action must be taken. This right is without prejudice to any other right or remedy available to the Council under this Agreement (and in particular Clauses 30 and 31) or at law.

38.2
If the Service Provider, in the opinion of the Council acting reasonably, fails to put right a Default within the requirements and the timescales set out in the Default Notice then the Council shall be entitled to serve on the Service Provider a Review Notice or, in the case of a Serious Default, a Suspension Notice. This right is without prejudice to any other 
right or remedy available to the Council under this Agreement (and in particular Clauses 30 and 31) or at law.

38.3
A Review Notice and/or a Suspension Notice may relate to a Service Item, particular Service Items or to all the Services

38.4
The Council shall be entitled, not earlier than 28 Days from the service of a Review Notice to carry out a Service review in accordance with the provisions of this Agreement

38.5
If the Council serves the Service Provider with a Suspension Notice then the Service Provider shall cease the provision of the Services or Service Items as the case may be from the date specified in the Suspension Notice.  

38.6
If the Council serves a Suspension Notice it will as soon as practicable carry out an investigation. Subject to Clauses 25 and 26 the Council shall make available a copy of the findings of the investigation as soon as practicable after the findings have been issued. The Council shall consider (acting reasonably) whether or not the Service Provider is to resume provision of the Services or the suspended Service Item

38.7
If the Council considers that the Service Provider should resume provision of the Services or any suspended Service Item the Council shall give to the Service Provider notice of the same and the date upon which they are to be resumed.

38.8 
The Council shall be entitled, at the cost of the Service Provider, to impose such conditions relating to the resumption of the Services or any Service Item as may be reasonable provided that Clause 40 shall apply to any condition which effects a Qualifying Change in Law.  Clause 32 shall not apply to conditions imposed under this Clause

38.9
During any period of suspension the Periodic Payment shall be paid in accordance with Clause 6 but subject to Clause 30 but if this Agreement is terminated or terminated with respect to any Service Item then the Service Provider must repay all sums paid to it during the period of suspension which relate to the suspended Services or the suspended Service Item

39. 
INFORMATION RETENDERING AND HANDOVER

39.1
Subject to Clauses 25 and 26 at the Council’s reasonable request, the Service Provider must provide the Council with such information and data as the Council may reasonably require to enable the Council to prepare the necessary documentation to undertake procedures leading to the award of a new contract (this may include the appointment of another person to provide the Services in place of the Service Provider).

39.2
The requirement set out in Clause 39.1 does not include any information or data which relates solely to the business or tax affairs of the Service Provider and does not touch or concern the Service or any Service User or the arrangements made for such Service by the Service Provider

39.3 
At the end of the Term (and howsoever arising) the Service Provider shall forthwith deliver to the Council upon request all the Council’s Property relating to this Agreement in its possession or under its control or in the possession or under the control of any permitted suppliers or sub-contractors and in default of compliance with this Clause the Council may recover possession thereof and the Service Provider grants licence to the Council or its appointed agents to enter (for the purposes of such recovery) any premises of the Service Provider or its permitted suppliers or sub-contractors  where any such items may be held.

39.4
At the end of the Term (howsoever arising) and/ or after the Term the Service Provider shall provide assistance to the Council and any new Service Provider appointed by the Council to continue or take over the performance of this Agreement in order to ensure an effective handover of all work then in progress. Where the end of Term arises due to the Service Provider’s default, the Service Provider shall provide such assistance free of charge. Otherwise the Council shall pay the Service Provider’s reasonable costs of providing the assistance, and the Service Provider shall take all reasonable steps to mitigate such costs.

39.5
The Parties may from time to time agree protocols in writing to supplement the provisions in this Clause.

40. 
CHANGE IN LAW
40.1
The Service Provider shall neither be relieved of its obligations to perform the Services in accordance with the terms of this Agreement nor be entitled to an increase in the Periodic Payment and/or any charges payable by the Service Provider as the result of a change in law which is not a Qualifying Change in Law

40.2
If a Qualifying Change in Law occurs or will occur during the Term the Service Provider shall notify the Council of the likely effects of that change, including:

40.2.1
whether any change is required to the Services, the Periodic Payment or this Agreement; and

40.2.2
whether any relief from compliance with the Service Provider’s obligations is required, including any obligation to achieve any stipulations as to time or to meet any service level requirements at any time.

40.3
As soon as practicable after any notification in accordance with Clause 40.2 the Parties shall discuss and agree the matters referred to in that Clause and any ways in which the Service Provider can mitigate the effect of the Qualifying Change of Law, including:-

40.3.1
providing evidence that the Service Provider has minimised any increase in costs or maximised any reduction in costs, including in respect of the costs of its sub-contractors;

40.3.2
demonstrating that a foreseeable Qualifying Change in law had been taken into account by the Service Provider before it occurred;

40.3.3
giving evidence as to how the Qualifying Change in Law has affected the cost of providing the Services; and

40.3.4
demonstrating that any expenditure that has been avoided has been taken into account in amending the Periodic Payment.

40.4
Any increase in the Periodic Payment or relief from the Service Provider’s obligations agreed by the Parties pursuant to this Clause 40 shall be implemented in accordance with Clause 36.

Part 6 Miscellaneous 

 41.
OFFER OF EMPLOYMENT


For the duration of this Agreement and for a period of twelve (12) Months thereafter the Service Provider shall not employ or offer employment to any of the Council’s staff who have been associated with the procurement and/or the contract management of the Services without the Council’s prior consent. This Clause 41 shall not affect an offer of employment which results from a response by the staff to any public advertisement.

42.
COMPLAINTS

42.1
The Service Provider shall ensure that it has a complaints procedure in respect of complaints about the Services, which shall be approved by the Council from time to time. 

42.2
The Service Provider shall ensure that it is stated in its complaints procedure:

42.2.1
that the Service being provided is being provided on behalf of the Council

42.2.2
that in the event that any Service User of the Services, or member of the general public is dissatisfied with the manner in which or the standard to which the Service is being provided, they may (but only after exhausting the Service Provider’s complaints procedure) make a formal complaint to the Council’s Authorised Officer

42.2.3
the address and telephone number of the Council’s Authorised Officer

43.
GRATUITIES AND GIFTS

In addition to the provisions of the Bribery Act 2010 the Service User and its Staff in the provision of the Services shall not solicit or accept any gratuity tip or any other form of money or reward collection or charge for any part of the Services other than charges properly approved by the Council in accordance with the provisions of this Agreement. Failure to comply with this Clause 43 shall invoke the provisions of Clause 31 (Termination) of this Agreement.

44.
CAPACITY

Without prejudice to the contractual rights and/or remedies of the Service Provider expressly set out in this Agreement, the obligations of the Council  under this Agreement are obligations of the Council in its capacity as a contracting counterparty and nothing in this Agreement shall operate as an obligation upon the Council or in any way fetter or constrain the Council in any other capacity, nor shall the exercise by the Council of its duties and powers in any other capacity lead to any liability on the part of the Council under this Agreement (howsoever arising) in any capacity other than as contracting counterparty.

45.
PUBLICITY
45.1 
Except with the consent of the Council, the Service Provider shall not make any press announcements or publicise this Agreement or any part thereof in any way.

45.2
The Service Provider shall take reasonable steps to ensure the observance of the provisions of Clause 45 by all its’ Staff.

45.3
The provisions of this Clause 45 shall apply during the continuance of this Agreement and indefinitely after its expiry or termination.

IN WITNESS whereof the Parties have hereunto executed this Deed the day and year first above written

EXECUTED as a Deed by affixing the 
)

common seal of LEICESTER 
)

CITY COUNCIL 
)

in the presence of:
)

EXECUTED as a Deed by [  ]
 


)

acting by two directors or a        



) 

Director and a company secretary:


)
SCHEDULE 1

SPECIFICATION - To be attached
SCHEDULE 2

PAYMENT MECHANISM – HEALTHY EATING INITIATIVE IN SCHOOLS 

1. The total amount for the 2015/16 will be a maximum of £125,000

2. The total amount for 2016/17 will be a maximum of £100,000

3. The Service Provider shall submit an invoice on a quarterly basis by the 10th day of the following quarter to the Contracts and Assurance Manager. Payment shall be made by the Council within 30 days of receipt of a correct and valid invoice and monitoring data report. 

4. Payment will be subject to the submission of evidence of the contracted services being delivered for the previous quarter. The invoice should be submitted with monitoring data information as detailed in Schedule 1 except in agreed exceptional circumstances.

5. Any overpayment by the Local Authority shall be reimbursed by the Recipient within 30 days of receiving written notice of the overpayment.  

6. The Council may set off any overpayment that it has notified to the Service Provider against any future instalment payable. 

SCHEDULE 3

ENVIRONMENTAL OBJECTIVES AND TARGETS


[image: image1.emf]EMAS Objectives and  Targets - approved Nov 11.pdf


SCHEDULE 4

ADJUSTMENTS TO PERIODIC PAYMENT UNDER CLAUSE 28

1.
As soon as practicable after any notification in accordance with Clause 28 the Parties shall discuss and agree the implications of the notice including any ways in which the Service Provider can mitigate the effect of the termination/condition (as the case may be), including:

(a)
providing evidence that the Service Provider has minimised any increase in costs or maximised any reduction in costs, including in respect of the costs of its subcontractors;

(b)
giving evidence as to how the termination/condition has affected the 
cost of providing the Services; and

(d)
demonstrating that any expenditure that has been avoided has been 
taken into account in amending the price

(e)
the method of valuation (1 – 6 below to be applied). In default of agreement the method of valuation shall be determined by the 
Authorised Officer, acting fairly and reasonably

Methods of Valuation

1.
Where the adjustment comprises the disapplication in whole or in part of the Services to a Service User by virtue of or on behalf of that Service User then …………………

2.
Where the adjustment arises from the cessation or diminution of any duty by the Council towards any Service User then…….

3.
Where a condition is imposed by sole virtue of a Qualifying Change in Law then the provisions of Clause 36 shall apply

4.
Where a condition is imposed relating to the charges the Service Provider may make to Service Users and otherwise than under Clause 34 then….

5.
Where a condition is imposed by sole virtue of a change in law other than a Qualifying Change in Law then any increase in cost shall be the responsibility of the Service Provider. The benefit of any diminution in cost to the Service Provider shall be shared…………

6
Where a method for valuation of an adjustment is not otherwise provided for then shall be valued by the Authorised Officer on a fair and reasonable basis, using where relevant any costings or day rates appearing in the Specification. Where the notice relates to the termination of the application of this Agreement to any Service Item the Authorised Officer shall, acting fairly and reasonably, issue a certificate stating the change that will be applied to the Periodic Payment Instead of the valuation referred to above the valuation of the effect of the notice may be agreed between the Authorised Officer and the Service Provider prior to the expiry of the notice.  Any resulting valuation causing a change to Periodic Payment) shall take effect on the giving of the certificate or expiry on the notice whichever is the later.  Any dispute about the amount of any valuation shall be referred for expert determination to (a suitably qualified auditor being a member of a recognised accountancy body and independent of the funded body) be appointed by the President for the time being of CIPFA unless otherwise agreed by the Parties.  The cost of such expert determination shall be borne equally by the Parties. 

SCHEDULE 5

Particulars of Insurance (Insurance Levels)

(Clauses 12.3, 12.4 and 12.5)

	Relevant Clauses in this Agreement
	Insurance Levels/Sums Required by Leicester City Council 

	Clause 12.3 

Employer Liability 
	£10 million (ten million pounds)

	Clause 12.4

Public Liability Insurance
	£10 million (ten million pounds)

	Clause 12.5 

Professional Indemnity 

(If required)
	£5 million (five million pounds)


SCHEDULE 6

CHANGE CONTROL

1.
“Change” shall mean any revision (including revision of any dates or alterations or additions to the Services or any part thereof) in the performance or delivery of the Services that does not arise consequent upon a failure by the Service Provider properly to carry out the Services in accordance with this Agreement and shall be without prejudice to the generality of the Service Provider’s obligations under this Agreement.

2.
Either the Service Provider or the Council may in writing to the other request a Change setting out a detailed description of the Change sought (“Change Request”).

3.
For each written Change Request received either from the Council or the Service Provider the Service Provider shall prepare a proposal in writing within five Days of the date of request (or sooner if the urgency of the situation so dictates) setting out the effect such Change will have on the Services and what adjustment if any will be required to the Payment and to any dates specified for performance or delivery of the Services or any part or aspect of them.

4.
The Service Provider shall satisfy the Council as to the reasonableness of the proposal produced under paragraph 3 above or any part thereof within fourteen Days of the date of request referred to in paragraph 3 or within such other period as may be mutually agreed.

5.
The Service Provider shall not and shall have no obligation to implement the Change or any part thereof unless and until the relevant proposal or any mutually agreed amended proposal has been accepted by the Council in writing. Any proposal not accepted by the Council in writing within 28 Days of the date of the request referred to in paragraph 3 (or within such other period as may be mutually agreed) may be withdrawn by the Service Provider in writing upon which the Change Request is deemed to be withdrawn and of no effect. A Change Request may be resubmitted.

6.
The Service Provider shall not be entitled to any payment for the initial time spent in considering each Change or in submitting any proposal unless the time spent exceeds two working days in total.  Thereafter the Service Provider shall be entitled to recover its additional reasonable costs in preparing the same as a payment due from the Council providing it has first provided the Council with an estimate of the likely additional reasonable costs and the Council has approved the same (such approval not to be unreasonably withheld or delayed).

7.
No Change shall invalidate this Agreement. This Agreement shall continue in full force and effect (subject to any agreed Change).

8
 Any Change involving an increase or decrease in the Periodic Payment and/or any dates specified for delivery of the Services or any part of them shall be deemed to have been made with effect from the date of the relevant acceptance by the Council as aforesaid.
SCHEDULE 7 

SAFEGUARDING CHILDREN AND VULNERABLE ADULTS

1.1
The parties acknowledge that where the Service Provider is a Regulated Activity Provider (because the nature of the Services falls within the definition of a regulated activity relating to children and/or to vulnerable adults in Part 1 and/or Part 2 of Schedule 4 of the Safeguarding Vulnerable Groups Act 2006 (as amended) (“Regulated Activity”)), it shall have ultimate responsibility for the management and control of the Regulated Activity provided under this agreement and for the purposes of the Safeguarding Vulnerable Groups Act 2006.  Regardless of whether the Service Provider is a Regulated Activity Provider the following provisions of this Schedule 7 shall apply.

1.2
The Service Provider acknowledges that it has read both:

(a) the “No Secrets” “Safeguarding Adults: Multi-Agency Policy and Procedures for the Prevention of Abuse of  Adults in need of Safeguarding”  for Leicester Leicestershire and Rutland (January 2010 edition); and

(b) the Leicester City Council’s Safeguarding Children and Vulnerable Adults Guidance for Contracted Providers 

(together “the Safeguarding Policies”), each of which are available on the Council’s website at http://www.leicester.gov.uk/your-council-services/social-care-health/adults/staying-safe/policies-and-procedures/  The Service Provider further acknowledges that the Safeguarding Policies are liable to amendment in response to statutory and policy changes and hereby consents to the Council making such amendments at its sole discretion without further consultation with or agreement by the Service Provider.  The Service Provider undertakes to maintain its own safeguarding policy, consistent with the Safeguarding Policies (as amended) and shall incorporate promptly therein all amendments to the Safeguarding Policies promulgated on the above webpage from time to time and as otherwise directed by the Council.  The Service Provider shall observe and comply with the Safeguarding Policies (and any revision or replacement of them) in respect of its delivery of the Services as if they were set out below and it is agreed that the Safeguarding Policies (as amended) shall be incorporated into this agreement.  

1.3
The Service Provider shall ensure that all individuals engaged in the provision of the Services are: 

(a) subject to a valid enhanced disclosure check undertaken through the Disclosure and Barring Service (“DBS”) including a check against the adults' barred list or the children's barred list, as appropriate; and 

(b) the Service Provider shall monitor the level and validity of the checks under this paragraph 1.3 for each member of staff.

1.4
The Service Provider warrants that at all times for the purposes of this agreement it has no reason to believe that any person who is or will be employed or engaged by the Service Provider in the provision of the Services is barred from any activity comprised in the Services in accordance with the provisions of the Safeguarding Vulnerable Groups Act 2006 and any regulations made thereunder, as amended from time to time. 

1.5
The Service Provider shall immediately notify the Council of any information that it reasonably requests to enable it to be satisfied that the obligations of this Schedule 7 have been met.  In addition, the Service Provider shall:

(a) on the engagement of any person who is or will be employed or engaged by the Service Provider in the provision of the Services; and 

(b) on the third anniversary of the previous checks in respect of any such person 

keep appropriate records that are sufficiently detailed to demonstrate that the checks required by this Schedule 7 have been made and that the result of each check is satisfactory or where this is not the case a satisfactory risk assessment has been undertaken. The risk assessment shall be conducted before the start of the Service.

To supplement re-checking arrangements the Service Provider should consider including in its contracts of employment/statement of terms that if following an individual’s appointment they are subsequently cautioned, charged, summonsed or convicted of a criminal offence then they should inform their line manager immediately and that failure to disclosure such information may lead to disciplinary action being taken.

1.6
The Service Provider shall refer information about any person carrying out the Services to the Disclosure and Barring Service where it removes permission for such person to carry out the Services (or would have, if such person had not otherwise ceased to carry out the Services) because, in its opinion, such person has harmed or poses a risk of harm to any Services users, children or vulnerable adults. 

1.7
The Service Provider shall not employ or use the services of any person who: 

(a) is barred from, or whose previous conduct or records indicate that they would not be suitable to carry out Regulated Activity or who may otherwise present a risk to Services users; or

(b) is in the reasonable opinion of the Council’s Authorised Representative unsuitable to work with children or vulnerable adults

and the Service Provider shall comply immediately with any instruction by the Council’s Authorised Representative that such a person shall cease to be engaged in or associated with the delivery of the Services. 

1.8
The Service Provider hereby grants to the Council as a condition of this agreement an irrevocable licence for the term of this agreement to permit the Council’s Authorised Representative and such other persons that the Council may designate at their sole discretion to enter without prior notice at any time all premises of the Service Provider that are utilised in whole or part for the delivery of the Services:

(a) to investigate any complaint or incident involving the delivery of the Services (from the police or a whistle blower) regardless of whether a Services user is funded by the Council or another public authority, or is self-funding; and

(b) to monitor the delivery of the Services and the Service Provider’s performance of its obligations under this agreement.

SCHEDULE 8

BULK TRANSFER TERMS
24

Bulk Transfer Terms



24.1

Interpretation and Definitions

These terms, mutada mutandis, will apply in respect of the Initial Bulk Transfer Terms. In this Clause 24, unless the context otherwise requires, the following terms shall have the meanings given to them below:

	"Actuary's Letter"
	means the letter from the Administering Authority's Actuary, a copy of which has been attached to this Schedule;

	"Administering Authority's Actuary"
	means [name of actuary] of [name of firm], or another actuary appointed by the Administering Authority for the purposes of this Schedule;

	"AVCs"
	means AVCs or SCAVCs as defined in the  Regulations;

	"Provider's Actuary"
	means [name of actuary] of [name of firm], or another actuary appointed by the Provider and/or relevant sub-contractor for the purposes of this Schedule;

	"Provider's Scheme"
	means the pension scheme or schemes nominated by the Provider and/or relevant sub-contractor in accordance with clause 31.7.1 of this Agreement;

	"Due Date"
	means the date [  ] days after the last of the conditions in paragraph 3.6 of this Schedule has been satisfied;

	"Fund"
	means the [                           ] Fund within the [   ] Pension Scheme;

	“Regulations”
	Means [the legislation and rules relating to the NHS Pension Scheme]

	"Transfer Amount"
	means the amount or amounts referred to in paragraph 3.1 of this Schedule;

	"Transferring Member"
	means an Eligible Employee who agrees to a transfer of benefits being made for him or her from the Fund to the Provider's Scheme under paragraph 2.1 of this Schedule;





24.2

The Provider's Scheme

The Provider shall (and shall procure that each relevant sub-contractor shall) invite each Eligible Employee who joins the Provider's Scheme in accordance with clause [31.7.2.1] of this Agreement to consent to a transfer of benefits being made for him from the Fund to the Provider's Scheme.  The Provider and/or relevant sub-contractor must issue this invitation no later than [one] month after the Relevant Transfer Date.  The invitation must be in a form acceptable to the Council and the Administering Authority (such acceptance not to be unreasonably withheld or delayed by the Council) and which complies with any requirements of the Regulations.  Any Eligible Employee wishing to consent to a transfer of benefits must notify the Provider and/or relevant sub-contractor of this consent in writing no later than [three] months after the date of the invitation.  The Provider shall (and shall procure that each relevant sub-contractor shall) provide the Council and the Administering Authority with the names of the Transferring Members no later than [four] months after the Relevant Transfer Date. 




24.3

Transfer payment from the Fund

24.3.1
The Council shall use reasonable endeavours to ensure that the Administering Authority transfers from the Fund to the Provider's Scheme on the Due Date an amount in respect of the relevant Transferring Members' service in the Fund before the Relevant Transfer Date calculated in accordance with the Actuary's Letter and the Regulations.

24.3.2
As soon as reasonably practicable following the Relevant Transfer Date, the Provider shall (and shall procure that each relevant sub-contractor shall) promptly provide all data within its possession or under its control which the Administering Authority and the Administering Authority's Actuary may require for the calculation of the Transfer Amount and shall warrant that this data is in all material respects true, complete and accurate. 

24.3.3
As soon as reasonably practicable following the Relevant Transfer Date, the Council shall promptly provide all data within its possession or under its control which the Administering Authority and the Administering Authority's Actuary may require for the calculation of the Transfer Amount and shall warrant that this data is in all material respects true, complete and accurate.

24.4
The Council shall use its reasonable endeavours to procure that:

24.4.1
as soon as reasonably practicable after the Administering Authority's Actuary has been provided with the necessary data and information, the Administering Authority's Actuary shall calculate the Transfer Amount in accordance with the Actuary's Letter and the Regulations; and

24.4.2
within [one week] of completing this calculation, the Administering Authority's Actuary shall notify the Provider's Actuary in writing of the particulars of the calculation and the data on which the calculation is based. 

24.4.3
The Provider's Actuary will then have [one month] (or such longer period as the Parties may agree) from the date on which those particulars and data have been supplied to him in which to object in writing that the calculation is incorrect or not in accordance with the Actuary's Letter. The calculation shall be final and binding on the Parties if the Provider's Actuary raises no objection within this stated period. 

24.5
If the Provider's Actuary objects in writing under paragraph 3.4 of this Schedule and the Administering Authority's Actuary and the Provider's Actuary cannot subsequently agree the Transfer Amount within [one] month (or such longer period as shall be agreed between the Parties) of the objection, then the amount shall be determined by an independent actuary to be nominated by the Administering Authority and the Provider and/or relevant sub-contractor jointly or, if they cannot agree, by the President of the Institute of Actuaries on application by either Party.  The independent actuary shall act as an expert and not as an arbitrator, and his decision shall be final and binding on the Parties.  The independent actuary's costs shall be payable equally by the Administering Authority and the Provider and/or relevant sub-contractor.

24.6
Payment to the Provider's Scheme of the Transfer Amount shall only be made on the following conditions:

24.6.1
the Transfer Amount has been agreed or determined under paragraph 3.4 or 3.5 of this Schedule and in accordance with the Regulations;

24.6.2
the Provider and/or relevant sub-contractor has complied with all its obligations under this Schedule; and


24.6.3
the trustees of the Provider's Scheme have confirmed in writing that:

24.6.3.1
a payment should be made in accordance with the Regulations and that they shall accept payment on the terms set out in paragraph 4 of this Schedule; 

24.6.3.2
they shall accept liability for each Transferring Member's accrued contracted out rights under the Fund; and 

24.6.3.3
they shall accept the Transfer Amount in full and final settlement of all claims against the Fund in respect of each Transferring Member.

24.7
[The payment of the Transfer Amount shall be satisfied by the transfer of readily marketable stocks and shares of the Fund as agreed by the Administering Authority and the trustees of the Provider's Scheme having a mid-market value on the day before the Due Date equal to the Transfer Amount. If the Administering Authority and the trustees of the Provider's Scheme are not able to agree some or all of the particular assets to be transferred, or the mid-market value of any such assets, the payment of the Transfer Amount (or the appropriate part of it) shall be satisfied by the Fund transferring cash equal to [     ] % of that part of the Transfer Amount in respect of which there has been no agreement as to the assets to be transferred.]



24.8

Past service benefits

The Provider shall (and shall procure that each relevant sub-contractor shall) ensure that:

24.8.1
the Provider's Scheme provides in respect of each Transferring Member such benefits as the Administering Authority's Actuary certifies to be of actuarially equivalent value [(in accordance with the Actuary's Letter)] to the benefits which would have been payable under the [Scheme] in respect of the Transferring Member's service before the Relevant Transfer Date if he had remained a member of the LGPS.

24.8.2
the Transfer Amount will, subject only to any HRMC limits that may still apply, be wholly applied in the Provider's Scheme for the provision of the benefits mentioned in paragraph 4.1 of this Schedule.



24.9

Additional voluntary contributions

Nothing in this Schedule shall apply to AVCs or to benefits secured by them.  However, the Council shall use reasonable endeavours to ensure that the assets representing each Transferring Member's AVCs in the Fund (if any) shall be transferred to the Provider's Scheme.  The Provider shall (and shall procure that each relevant sub-contractor shall) ensure that the Provider's Scheme provides benefits for each relevant Transferring Member which are equivalent to the assets transferred. 



24.10

No Assistance

The Provider shall not (and shall procure that each relevant sub-contractor shall not) encourage or initiate or assist or facilitate any action or provide any financial assistance for the purpose of requiring the Fund to pay an amount larger than the Transfer Amount to the Provider's Scheme in respect of the Transferring Members.



24.11

Exit Provisions

24.11.1
The Provider undertakes to the Council (for the benefit of the Council itself and for the Council as agent and trustee for the benefit of the [Eligible Employees] that on:

24.11.2
the expiry or termination of this Agreement; or 

24.11.3
the expiry or termination of any Sub-Contract in the case of a relevant sub-contractor; or

24.11.4
the employment of any [Eligible Employee] transferring to a New Employer in accordance with clause 31.12 of this Agreement (or otherwise), the Provider shall (and shall procure that each relevant sub-contractor shall) procure that the trustees of the Provider's Scheme offer bulk transfer terms in respect of the relevant [Eligible Employees'] service in the Provider's Scheme to the pension scheme of the Council, any Future Service Provider (or their sub-contractors), any new sub-contractor or any New Employer (as applicable) which are no less favourable (in the opinion of the Administering Authority's Actuary or an actuary appointed by the Council) than the bulk transfer terms set out in the Actuary's Letter.

24.11.2
If the transfer payment paid by the trustees of the Provider's Scheme is less (in the opinion of the Administering Authority's Actuary or an actuary appointed by the Council) than the transfer payment which would have been paid had paragraph 7.1 of this Schedule been complied with, the Provider shall (and/or shall procure that each relevant sub-contractor shall) pay to the Council, any Future Service Provider (or their sub-contractor), any new sub-contractor or any New Employer (as appropriate) (or as such person shall direct) the amount of the difference.] 

24.12
[Council's Costs any costs of the Council necessarily and reasonably incurred in connection with this Schedule shall be borne by the Provider.]
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Leicester City Council’s Environmental (EMAS) Objectives and Targets Approved 24/11/11

Reducing Our Carbon Footprint

Objective

1.1 Reduce the Council’s greenhouse gas emissions.

Target

1.1 To 50% of the 2008/09 level by 2025/26.

1.2 Reduce schools’ greenhouse gas emissions. (All schools)

1.2 To 50% of the 2008/09 level by 2025/26.

2.1 Reduce city-wide carbon dioxide emissions.

2.1 To 50% of the 1990 level by 2025/26.

Creating a Quality Local Environment

Objective

3.1 Reduce the Council’'s emissions of nitrogen oxides (NO,)
and primary particulates (PMj).

Target

Currently no target.

4.1 Improve air quality in the city.

4.1 Meet target LLTP39 from the third Local Transport Plan by reducing annual
mean nitrogen dioxide (NO,) concentrations to the following levels by 2014/15:

48 pg/m® at St Matthews Way
45 pg/m® at Abbey Lane

50 pg/m? at Melton Road

63 pg/m® at Glenhills Way.

5.1 Improve street cleanliness in Leicester.

5.1 Reduce the percentage of relevant land and highways that is assessed as
having deposits of the following that fall below the acceptable level during 2011/12:

a. litter- 10%

b. detritus - 13%
c. graffiti - 14%

d. fly posting - 1%
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6.1 Protect and improve the network of Local Sites.

6.1 Maintain the percentage of Local Wildlife Sites that have received or are
receiving positive conservation management at or above 65% in 2011/12.

6.2 Improve the City’s tree cover and condition.

Currently no target.

6.3 Improve the quality of Council-owned public open space.

6.3a Increase the number ‘Green Flag’ parks from 6 to 10 by 2013.

6.3c Increase park user satisfaction levels from 76% (2005) to 79% (2013).

6.4 Enhance the quality of the natural environment in school
grounds. (EMAS schools)

6.4 90% of EMAS schools to have a wildlife or food growing area by April 2012.

7.1 Provide Leicester people with enough accessible public
open space.

7.1 To work towards meeting the following quantity and accessibility standards for
open space:

Type of Open Space Quantity Standard Accessibility Standard (max.
(Min. Ha per 1000 popn) Distance)
Parks and Gardens 0.50 1000m (District and Local Parks)
300m (Pocket Parks)
Natural Green Space 0.50 300m
Informal Green Space 0.50 100m
Equipped Children and 0.08 300m (Pre-teen)
Young People’s Space 1000m (Teen)
Allotments 0.30 1000m
Outdoor Sports Space 1.00 3000m
Overall city-wide standard 2.88 N/A

8.1 Create a sustainable built environment on Council
owned land.

8.1 By ensuring that all new Council buildings and major refurbishments that fall
within the Council definition of a major project achieve the BREEAM Design rating
of “excellent” on new buildings and “very good” on refurbishments where BREEAM
is appropriate to the nature of the refurbishment.
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8.2 Create sustainable school buildings

8.2 By ensuring that all new Council school buildings and major refurbishments
above the value of £500,000 achieve the BREEAM Design rating of “excellent” on
new buildings and “very good” on refurbishments.

9.1 Create a sustainable built environment within the City.

9.1 Increase the percentage of Planning Applications for Major Developments
applying Policy BE16 to:

82% in 2010/11

84% in 2011/12

86% in 2012/13

10.1 Reduce the impact of flooding on Council services and
infrastructure.

Currently no target.

10.2 Reduce the impact of summer heat waves and
increased average temperatures on Council services and
infrastructure.

Currently no target.

10.3 Reduce the impact of lower summer water availability
on Council infrastructure and services

Currently no target.

11.1 Prepare for Leicester to address the risks and
opportunities of a changing climate.

11.1: To achieve Level 4* preparedness in assessing and addressing the risks and
opportunities of a changing climate:

* Levels defined in Guidance for the former National Performance Indicator NI188:
Planning to Adapt to Climate Change.

The Wise Use of Natural Resources

Objective

12.1 Reduce the Council’s total energy consumption.

Target

See target 1.1.

12.2 Increase the Council’s generation and use of renewable
energy.

No target currently set, but the level of installed renewable energy generating
capacity is monitored.
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12.3 Reduce schools total energy consumption. (All
schools)

See target 1.2.

12.4 Increase schools generation and use of renewable
energy. (All schools)

No target currently set, but the level of installed renewable energy generating
capacity is monitored.

13.1 Reduce Leicester’s total energy consumption.

See target 2.1.

14.1 Reduce Council waste and the percentage landfilled.

14.1 To recycle 40% of Council waste (excluding hazardous waste). (Target date
to be confirmed.)

14.2 Reduce schools’ waste and the percentage landfilled.
(EMAS Schools)

14.2 The percentage of EMAS schools recycling a basket of recyclable materials
(plastic, paper, card, glass, batteries and printer cartridges) to reach 90% by
2012/13.

14.3 Reduce the amount of school construction waste going
to landfill. (All schools)

14.3 By ensuring the secondary schools within the BSF programme exceed target
4 from the Continuous Improvement Plan (All schools)

15.1 Reduce household waste and the percentage landfilled.

15.1 To recycle or compost 40% of household waste collected in 2011/12.

16.1 Reduce the Council’s total mains water consumption.

16.1 By 5% of 2006/07 level by 2011/12.

17.1 Reduce the quantity of paper used.

No target currently set, but paper use to continue to be monitored.

17.2 Increase the use of recycled paper as a percentage of
overall paper use.

17.2 To meet the following standards for recycled paper use from 2009/10:

= All publications, leaflets, flyers and posters to use at least 75% recycled paper.

= All site and volume photocopying to use 100% post-consumer waste paper.

= All Council stationery to use 100% post-consumer waste.

= All printing of web products (e.g. Link) to be 100% recycled paper.

= All basic digital colour low volume printing to be on 100% post-consumer waste
paper.

17.3 Increase the use of recycled paper in schools (EMAS
schools).

17.3 All EMAS schools to use recycled paper by 2012.
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A Caring Community — Making Leicester a Great Place

Objective Target
No target currently set, but Council impact is monitored through a basket of

18.1 Increase action by the public and partner organisations
indicators of public and partner action.

to improve Leicester’s environmental sustainability.

18.2 Raise levels of environmental awareness and action New target under development.

within schools. (EMAS schools)
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