Environmental Information Regulations 2004 (EIR)
– displacement of wildlife
Your request for information has now been considered. The Council holds the information requested.
You asked:
I would like to have a copy of the ecology reports and associated documents in reference to the Waterside Primary School development and the displacement of wildlife, particularly badgers.

Answer: 
The Council considers that the requested information falls within the scope of the EIR, as the information requested is environmental in nature as defined in Regulation 2(1) of the EIR, encompassing as it does:

2(1)(a) the state of the elements of the environment, such as air and atmosphere, water, soil, land, landscape and natural sites including wetlands, coastal and marine areas, biological diversity and its components, including genetically modified organisms, and the interaction among these elements; 

2(1)(c) measures (including administrative measures), such as policies, legislation, plans, programmes, environmental agreements, and activities affecting or likely to affect the elements and factors referred to in (a) and (b) as well as measures or activities designed to protect those elements; 

 2(1)(d) reports on the implementation of environmental legislation; 

To clarify the Council’s response, the EIR provide a right of access to recorded environmental information held by public authorities, unless reasons to refuse or exceptions to disclosure (lawful reasons under EIR to withhold information) apply. 

In addition, any disclosure made under the EIR is judged to be made to the world-at-large, and not to a particular person for a specific purpose. 

All responses issued are published (suitably-anonymised to remove the identity of requesters) to the wider world (via the Councils FOIA disclosure log at: https://directory.leicester.gov.uk/foi-directory/).
In respect of ecology reports and associated documents, information has been withheld from disclosure under the request-provisions of the EIR and the Council considers that the provisions of Regulation 6(1)(b) apply-namely the information is already publicly available and easily accessible to the applicant in another form or format. 
In this case, a public report regarding this issue is available to be viewed on the Council’s web site at:
http://fdweb.leicester.gov.uk/planning/fdweb/Search.aspx?CabID=1D251D6A&DocTypeID=8c5b208a&FDX_D73E5959=20171236
In respect of information regarding badgers contained in this documentation, information is being withheld from disclosure as the Council considers that the provisions of the exception to disclosure contained at Regulation 12(5)(g) of the EIR, that states: 

(5) For the purposes of paragraph (1)(a), a public body may refuse to disclose information to the extent that its disclosure would adversely affect - 
(g) the protection of the environment to which the information relates
To apply this exception, the Council has to balance the public interest (defined as something to the public benefit, as opposed to something the people may simply be interested in) in either withholding or disclosing such information to the wider world.
Badger surveys of proposed development sites are routinely requested by planning authorities, as the presence of badgers on a site is a constraint on development which may require mitigation. 
Therefore, ecology reports submitted in support of planning applications may contain information about badgers. These documents are placed on planning authorities’ websites alongside other documentation relating to the application (as is the case here). 
Badgers may also be referred to in committee reports and consultation responses, which are also in the public domain. 

There is concern that this may cause risk of harm to badgers, so the information is contained in a separate section within the wider ecology report. 

The information concerns the location and status of badger setts or other evidence of badger activity on site, such as feeding signs, tracks and latrines. 

The information is detailed, including precise location of sett(s), numbers of holes in sett, and an estimate of usage and population size and this information is needed for the ecology consultants, the licensing agency (Natural England) and the Council (as local planning authority) to assess the potential impact of the development on badgers, and decide what mitigation is needed.
Badgers are a protected species and therefore the Council is concerned that badgers are vulnerable to harm through activity such as badger baiting and other illegal intrusion, a risk that is enhanced by such details being made public. 
The Council thus considers that the public interest in withholding such information from disclosure to the wider world in this case outweighs the benefits of providing such details to the wider world, which is how any such disclosure is considered.

You may re-use the information under an Open Government Licence.
If you are dissatisfied with the handling of your request please write to: 
Information Governance & Risk Team

Leicester City Council

Legal Services

4th Floor, City Hall 
115 Charles Street

Leicester LE1 1FZ
e-mail: info.requests@leicester.gov.uk 

