Freedom of Information Act 2000 – Procurement
Your request for information has now been considered. The Council holds the information requested.
You asked:
1) All copies of procurement/commissioning/contracts strategy documents since 2010.

Answer: 

For your information this response constitutes a refusal notice under Section 17.1 of the Freedom of Information Act 2000 because an exemption under Section 21 of the Act is being applied, namely the information is already in the public domain i.e. the Council website. 

Social Value Charter can be found here: “https://www.leicester.gov.uk/business/do-business-with-us/”

‘Living Wage through Procurement’ “https://www.leicester.gov.uk/your-council/our-jobs-and-careers/working-for-us/living-wage/”

2) All copies of external/internal audits that comment on procurement within your organisation since 2010.

Information created prior to the Financial Year 2013/14 is no longer held by the Council.  The Council are informing you of this as required under the provisions of Section 1 (1) (a) of the Act, which obliges the Council to inform requesters as to whether the information requested is held.
In respect of information held, the full reports, risks and recommendations are judged to be exempt from disclosure (in the opinion of the Council’s Qualified person) under Section 36 (2) (b) & (c)- Prejudice to effective conduct of public affairs. 
The Qualified person has concluded that an exemption applies under Section 36 which protects (i) the free and frank provision of advice, or (ii) the free and frank exchange of views for the purposes of deliberation. 
The exemption is applied as the following arguments are considered to apply

1. The Qualified person considers the disclosure of full reports would reveal details to the wider world of the Council’s business processes and internal deliberations, disclosure of which in this manner would allow the detailed process by which the Council evaluates and award contracts to be used by organisations that would shape their responses to meet said requirements without having the ability to deliver this.

2. The Qualified person is also concerned that disclosure of such reports to the wider world would have a chilling effect on the future willingness of both internal stakeholders and external providers to engage with the Council and its auditors in audit work, thus compromising the integrity of the internal and external audit process. This argument was successfully used in a recent Section 36 decision of the ICO in the matter of HM Revenue & Customs (FS  50734315, 15 November 2018)

3. The Qualified person has also taken into consideration that the Council works closely with many organisations to provide its services. If this information were to be    disclosed the relationship with these organisations may be damaged as critical report elements provide the impression that bad procurements have occurred when negotiations had in fact been properly conducted and on a financially sound basis. Elements of this argument have been successfully deployed in recent ICO Section 36 decisions including Norfolk County Council (FS 50690170, 08 March 2017 & London Borough of Lewisham, FS 50724988, 14 August 2018).

4. The Qualified person is also of the view that such a disclosure would hinder the council’s negotiations and lead to the conduct of less successful; procurements. This will negatively affect the council’s ability to provide its services.   

On the above basis, the Qualified person considers that the requested reports should be withheld from disclosure to the wider world as their disclosure in this manner would prejudice the effective conduct of public affairs by the Council, by reason of the arguments above, and also the prejudice to the ability of the Council to conduct thorough reviews of its processes in a “safe space”, allowing free and frank discussion and exploration of issues raised along with mitigating factors to be applied.

The provision of free and frank advice and the free and frank exchange of views is fundamental to the success of such reviews and audits. The prejudice would be to the breadth of options put forward by officers and other involved parties (such as tenderers and suppliers of goods and services), to the format in which future advice was proffered by officers, and to the ability of the Council to deliberate upon those options offered. 
On the above basis, the information in question is withheld from disclosure and this response therefore acts as a refusal notice under Section 17 of the FOIA in respect of this aspect of your request.
Application of the Section 36 exemption also requires consideration of the public interest (defined broadly as something of benefit to the public, rather than something the public may be interested to read about) for and against disclosure.

The public interest test has been conducted and key arguments in favour of disclosure can be summarised as follows:

When considering audits and reviews undertaken, there is a high degree of public interest in disclosure of evidence that a public authority can self-scrutinise it’s own activities, identify risk and remedies.

Arguments in favour of disclosure: 

1. It can be argued that disclosure of all reports held would demonstrate the Council’s openness & transparency of processes followed and the Council’s scrutiny processes and ability to learn from errors and put in place steps to rectify them. 

2. Timing of disclosure. It could be argued that none of these documents are ”current” investigations of the practices in the areas surveyed and the investigations and findings along with recommendations for action are representative of a “slice in time” assessment, with weaknesses identified and rectified subsequently.
3. It is also the case that the nature of internal and external audit reporting and investigations is not to name and shame individuals but to identify good practice and weaknesses. These reports, and business case, do just that and are clear statements of an organisations intent to scrutinise its policies, procedures and practices. There is therefore arguably a clear public benefit to reveal this to the wider world.

In summary, it is arguable that there is a high degree of public benefit in disclosure of the requested information, demonstrating the Councils ability to scrutinise, self-criticise and remedy weaknesses in its activities.

However, in this case, the arguments set out against disclosure (broadly encompassed in those weighted when considering the application of Section 36) clearly outweigh the arguments in favour of disclosure. 

On this basis, the public interest test concludes that no disclosure will be made in this instance and this response therefore acts as a refusal notice under Section 17 of the FOIA in respect of this aspect of your request.
3) What team/ department is responsible for your procurement strategy, ie strategic procurement, commercial team, commissioning, contracts team etc 

Procurement Services, part of the Council’s Legal, Coronial & Registrars service.

4) please confirm:
a) the number of people in your main procurement team;

11

b) the job titles of these officers or a team structure chart;

Please see attached structure chart

c) job descriptions of these officers;

Please see attached

5) A copy of your procurement standing orders/ contracts procedure rules or any version of your organisation’s procurement procedures, including internal procurement codes, guidance or toolkits.
Contract Procedure Rules (including previous versions) can be viewed by copying the following link into your web browser address bar:  http://www.cabinet.leicester.gov.uk:8071/documents/s71537/4gContractProcedureRules0615.pdf
This is therefore a refusal under exemption Section 21 of the Act, information is already in the public domain i.e. the Council’s website. 

6) If you have one, your procurement team’s annual budget. 

£571.9k


7) Your organisation’s total procured budget/ third party spend (excluding staff salaries) 

Third Party Spend 2017/18 = £361m


8) Under your standing orders/ contracts procedure rules who or which function is responsible for contract management?

Please refer to the Contract Procedure Rules (details given in response to Q5).
9) Please provide any procurement service plans including business cases on creation or development the procurement team. 

See attached Business Case.  Please note that names of individuals and other personal identifiable information have been redacted as these are exempt from release under Section 40(2) of the Act as they are personal data and the Council judges that disclosure to the wider world under the Act would constitute a breach of Data Protection principles, notably Principle 1-fair, lawful and transparent processing and Principle 2 – processing for specified, legitimate & explicit purposes. 
This response therefore acts as a refusal notice under Section 17 of the FOIA in respect of this aspect of your request.
You may re-use the information under an Open Government Licence.
If you are dissatisfied with the handling of your request please write to: 
Internal Review

Information Governance & Risk Team

Leicester City Council

Legal Services

4th Floor, City Hall 
115 Charles Street

Leicester LE1 1FZ
e-mail: info.requests@leicester.gov.uk 


