Freedom of Information Act 2000/Environmental Information Regulations 2004  
re: correspondence relating to Section 114 notice 
Your request for information has now been considered and the Council’s response to your questions is shown below.

You asked:

I would like to request the following information:


A broad search of correspondence between the City Mayor and the council's finance director relating to the impending Section 114 notice and council bankruptcy. Please search for correspondence between 1 June 2022 and 31 December 2023. Please include:

Emails (and their attachments)
Letters
Memos
Briefings
Research documents
Notes taken during telephone conversations
Minutes taken during meetings/invitations

Please leave TO:, CC:, and BCC: information in any emails, unless it would prevent disclosure. If this is the case, please redact the information, but indicate the job title and @ domain of the email address.

I would like to receive the correspondence in an PDF format. 

Please also provide a simple chronological list of all correspondence in EXCEL format with a heading in one column, description of contents in another column, type of correspondence in a third column, and date sent in a fourth column.

Answer:
We can confirm that the Council does hold the information you have requested.  However, the information is judged to be exempt from disclosure under Section 36 of the Act – Prejudice to the effective conduct of public affairs.
Information may be exempt under Section 36(2)(b)(i) and (ii) if its disclosure would or would be likely to inhibit the ability of public authority staff and others to express themselves openly, honestly and completely, or to explore options, when providing advice or giving their views as part of the process of deliberation. 

The rationale for this is that inhibiting the provision of advice, or the exchange of views may impair the quality of decision making by the public authority.  Disclosure of internal discussions would inhibit free and frank discussions in the future, the loss of frankness and candour would damage the quality of advice and deliberation and lead to poorer decision making. 
The Council’s Chief Finance Officer is one of three officers holding a mandatory statutory post within the Council. Central to her role is the need to offer professional advice about the financial integrity of the Council on a confidential basis to the Elected Mayor in whom Executive decision-making power vests in law. 

The Chief Finance Officer, both directly and through her staff, produces a number of public-facing reports each year on a range of matters relevant to the Council’s financial integrity. But in performing her functions is it absolutely pivotal that she also has regular opportunity to engage in the free and frank provision of professional advice so that she can report on the financial climate; the Council’s financial outlook and the wide range of financial measures that might be explored, well before they become policy. Top amongst those is the risk of bankruptcy. The Chief Finance Officer has a regular 1-2-1 relationship with the Elected Mayor in order to do this. That relationship, and the correspondence channel that flows as a consequence, must be protected if robust and frank views are to be shared. It’s inherent in offering professional advice at this level that privilege attaches to the sharing of such views, in terms of not only the content, but the process by which the views are generated, shared and discussed. 

The Council’s Constitution recognises the sanctity of such relationships by stating:

Our constitution (May 2022) (leicester.gov.uk) “Executive Members individually and collectively are entitled to regular confidential briefing on matters relevant to their portfolios and in support of the policies they are developing prior to them formulating formal proposals. The relevant Executive Member or the Executive collectively determines whether confidential briefing material may be released to others for consultation or otherwise. When formal proposals are made supporting officer advice becomes publishable in conjunction with the proposals” (page 225). It also protects certain classes of exchange thusly A ‘meeting’ under this rule does not include ‘briefings’ which are convened by Members of the Executive for the sole purpose for being briefed on a particular issue by an officer. Thus, for example, where one or more Members for the Executive meet with an officer merely to seek clarification of a particular matter, that briefing need not be in public (page 113)

The sanctity of the relationship is pertinent not only to giving advice, but also formulating proposals on items of Executive and Non-Executive business, such as the various financial strategies and programmes that are published, as well as the preparation of the Council’s Budget. 

The public will be consulted about relevant proposals in accordance with principles of good public law decision-making, and Councillors will have voting rights and/or call-in rights to challenge formal decisions in accordance with their democratic mandate. 

The Chief Finance Officer has provided dedicated briefings to all Councillors on the Council’s financial position (including the risks of bankruptcy). There have been local and national proactive press releases issued by the Council on that topic, as well as questions and answers in public Council meetings about it. Therefore, the public interest in knowing relevant information has been honoured and will continue to be so. The information that has been placed in the public domain promotes transparency and openness. 
The release of internal discussions would, or would likely to have, a chilling effect on future discussions and advice sessions. Officers and politicians must be able to have free and frank discussions in private on serious budgetary issues without fear of it all being made public. On this occasion therefore the council does not believe the public interest in release outweighs the public interest in maintaining the Section 36 exemption. The council’s Qualified Person has also been consulted on the use of Section 36 and has agreed that the exemption under Section 36 is engaged and there would be prejudice.
Some information is already in the public domain and this is exempt under Section 21 of the Act - information accessible to applicant by other means. The City Mayor’s budget page on the Council’s website Budget (leicester.gov.uk) includes the Mayor’s letter to Government, draft budget 24/25 and FAQ’s on S114 notices.

You may re-use the information under an Open Government Licence.

If you are dissatisfied with the handling of your request, please write, explaining your grounds of appeal, to: 

Internal Review

Information Governance & Risk
Email: info.requests@leicester.gov.uk
