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[bookmark: _Hlk77256550][bookmark: _Hlk77256322][bookmark: _Toc70330668]This agreement is dated on the date the Provider is awarded an order in accordance with the Procurement Documents and is made between 

(1) Leicester City Council of City Hall 115 Charles Street, Leicester LE1 1FZ (“Council”)
And
(2) The Provider as set out in the Procurement Documents (“Provider”)

[bookmark: _Toc81389486]PART A.	GENERAL PROVISIONS 
A1. Interpretation:

A1.1. The terms and expressions used in this Agreement shall have the following meanings:

	Accessible Information Standard (AIS)
	means SCCI1605 and 8/201 (or any such replacement standard as issued from time to time) which is a national standard introduced in relation to the health and adult social care sectors to address the inequality in control, choice and access to care that can arise for individuals who have additional communication needs. It aims to ensure that those Service Users with disability, impairment or sensory loss affecting communication receive the care and support they need.

	Auditor
	means the Council's internal and external auditors, including the Council's statutory or regulatory auditors, the Controller and Auditor General of the National Audit Office (or any successor post as appointed by the National Audit Office from time to time), their staff or any appointed representatives of the National Audit Office, HM Treasury or the Cabinet Office, any party formally appointed by the Council to carry out audit or similar review functions and the successors or assigns of any Auditor.

	Authorised Representative
	The authorised representative of each Party as notified to the other Party from time to time.

	Adults at Risk
	means an adult at risk of abuse or neglect.  This is usually an adult who has care and support needs, and who is unable to protect themselves from abuse or neglect because of their care and support needs. In a small number of cases, it may include an adult with support needs, such as an unpaid carer of someone with care and support needs.

	Best Value Duty
	means the duty imposed by section 3 of the Local Government Act 1999 as amended and to any applicable guidance issued from time to time.

	Breach
	any breach of the obligations of the Provider (including but not limited to Fundamental Breach or breach of a fundamental term) or any other default, act, omission, negligence or statement of the Provider or the Staff in connection with or in relation to the subject-matter of this Agreement and in respect of which the Provider is liable to the Council.

	Business Continuity Plan
	means a business continuity plan prepared, implemented and maintained by the Provider in accordance with Clause D7 of this Agreement.

	Business Day
	means a day (other than a Saturday or a Sunday) on which commercial banks are open for general business in London. The terms Business Days shall be construed accordingly.

	Commencement Date
	means the date set out in the Procurement Documents and titled “Transport Start Date”.

	Conditions Precedent
	means the conditions as set out in the RTP and the Specification which the Provider is required to comply with and provide necessary documentation for prior to the Commencement Date and undertaking the provision of the Services.

	Confidential Information
	any information or data in whatever form disclosed, which by its nature is confidential or which the Disclosing Party acting reasonably states in writing to the Receiving Party is to be regarded as confidential, or which the Disclosing Party acting reasonably has marked ‘confidential’ (including, without limitation, financial information, or marketing or development or work force plans and information, and information relating to services or products) but which is not Personal Data, pursuant to Request for Information, or information which is published as a result of government policy in relation to transparency

	Consistent Failure








Contract Monitoring Framework
	means where:
a) the Council serves three (3) or more NTRB (whether rectified or not) in a rolling twelve (12) month period, or
b) the Provider has repeatedly breached any of the terms of this Agreement in such a manner as to reasonably justify the Council being of the opinion that its conduct is inconsistent with it having the intention or ability to give effect to the terms of this Agreement.

means the Council’s contract monitoring framework as set out in schedule 3

	Consent
	means where:
a) any permission, consent, approval, certificate, permit, licence, statutory agreement, authorisation, exception or declaration required by Law for or in connection with the performance of Services; and/or
b) any necessary consent or agreement from any third party needed either for the performance of the Provider’s obligations under this Agreement or for the provision by the Provider of the Services in accordance with this Agreement

	Council Data
	means the data, text, drawings, diagrams, images or sounds (together with any database made up of any of these) which are embodied in any electronic, magnetic, optical or tangible media, and which are:
(i) supplied to the Provider by or on behalf of the Council; or
(ii) which the Provider is required to generate, process, store or transmit in providing the Services.

	Data Protection Legislation
	means all applicable data protection and privacy legislation in force from time to time in the UK including the UK General Data Protection Regulation, the Data Protection Act 2018, the Privacy and Electronic Communications Directive and the Privacy and Electronic Communications Regulations 2003 (SI 2003/2426) as amended and any other legislation relating to Personal Data and all other legislation and regulatory requirements in force from time to time which apply to the use of Personal Data (including, without limitation, the privacy of electronic communications) and the guidance and codes of practice issued by the relevant Regulatory Body from time to time.

	DBS
	means the Government’s Disclosure and Barring Service.

	DBS Adult First Check
	the Disclosure and Barring Service’s (DBS) Adult First check service which allows an individual to be checked against the DBS adults barred list while waiting for the full criminal record check to be completed. This results in one of two responses:
Response 1: ‘registered body must wait for the DBS certificate’
Response 2: ‘no match exists for this person on the current adults barred list’.

	Disclosing Party
	the Party who owns and who is disclosing Confidential Information.

	Dispute
	a dispute, conflict or other disagreement between the Parties arising out of or in connection with this Agreement.

	Dispute Resolution
	means the resolution of a dispute raised in accordance with this Agreement utilising the process as set down in Clause H1 of this Agreement.

	DPS
	Means the Dynamic Purchasing System set up by the Council for the provision of the Services 

	Dynamic Purchasing Agreement/DPA
	The dynamic purchasing agreement subject to which the Provider has been admitted on to the DPS to deliver the Services

	EIR
	means the Environmental Information Regulations 2004 (SI 2004/3391) together with any guidance and/or codes of practice issued by the Information Commissioner for the Unites Kingdom or relevant government department in relation to such legislation.

	Enhanced DBS Check
	means a disclosure of information by the DBS comprised in a Standard DBS Check together with any information held locally by police forces that it is reasonably considered might be relevant to the post applied for.

	Enhanced DBS Position
	means any position listed in the Rehabilitation of Offenders Act 1974 (Exceptions) Order 1975 (as amended), which also meets the criteria set out in the Police Act 1997 (Criminal Records) Regulations 2002 (as amended), and in relation to which an Enhanced DBS Disclosure or an Enhanced DBS & Barred List Check (as appropriate) is permitted.

	Environmental Legislation
	means the Environmental Protection Act 1990, the Water Resources Act 1991, the Clean Air Act 1993, the Environment Act 1995 and any regulations, directions or guidance having statutory effect pursuant to the same, or any EU directive having effect which makes provision for the control of pollution, the control of hazardous substances, the control of land use, the protection of wildlife, planting and the countryside.

	Enhanced DBS & Barred List Check
	means an Enhanced DBS & Barred List Check (child) or Enhanced DBS & Barred List Check (adult) or Enhanced DBS & Barred List Check (child & adult) (as appropriate).

	Expiry Date
	means the date set out in the Procurement Documents and titled “Transport End Date”.

	FOIA
	means the Freedom of Information Act 2000 and any subordinate legislation made under this Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner for the United Kingdom or relevant government department in relation to such legislation.

	Force Majeure
	means any event or occurrence which is outside the reasonable control of the Party concerned and which is not attributable to any act or failure to take preventative action by the Party concerned including without limitation, war, pandemic, national emergency, flood or, earthquake.  It does not include action by the Staff or by anyone supplying services or delivering goods to the Provider.

	Fraud
	means any offence under the laws of the United Kingdom creating offences in respect of fraudulent acts or at common law in respect of fraudulent acts or defrauding or attempting to defraud or conspiring to defraud the Council.

	Fundamental Breach
	means where:
a) the Provider commits a Breach which is expressly identified in this Agreement as being a Fundamental Breach; or
b) If any of the Provider’s licences are cancelled by the Council or any licensing authority as applicable; or
c) If the Provider fails to obtain any Consent; loses any Consent; or has any Consent varied or restricted, the effect of which might reasonably be considered by the Provider to have a material adverse effect on the provision of the Services; or
d) the Council reasonably believes that the Provider is in Breach provided that if the Breach is capable of remedy and for which a NTRB has been served, the Provider has failed to remedy such Breach in accordance with any Action Plan; or
e) the Council has serious substantiated concerns of a safeguarding nature.

	General Change in Law
	means a change in Law which comes into effect after the Commencement Date, where the change is of a general legislative nature (including taxation or duties of any sort affecting the Provider) or which would affect or relate to a comparable supply of Services of the same or a similar nature to the supply of the Services.

	Good Industry Practice
	in relation to any Provider and any circumstances, the exercise of that degree of skill, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled and experienced Provider engaged in the same type of undertaking under the same or similar circumstances.

	Insolvency Event
	means:
(i)	the Provider suspends, or threatens to suspend, payment of its debts or is unable to pay its debts as they fall due or admits inability to pay its debts or (being a company or limited liability partnership) is deemed unable to pay its debts within the meaning of section 123 of the Insolvency Act 1986 OR (being an individual) is deemed either unable to pay its debts or as having no reasonable prospect of so doing, in either case, within the meaning of section 268 of the Insolvency Act 1986 OR (being a partnership) has any partner to whom any of the foregoing apply;
(ii)	the Provider commences negotiations with all or any class of its creditors with a view to rescheduling any of its debts, or makes a proposal for or enters into any compromise or arrangement with its creditors, other than (being a company) for the sole purpose of a scheme for a solvent amalgamation of the Provider with one or more other companies or the solvent reconstruction of that other party;
(iii)	a petition is filed, a notice is given, a resolution is passed, or an order is made, for or in connection with the winding up of the Provider (being a company, limited liability partnership or partnership), other than for the sole purpose of a scheme for a solvent amalgamation of that other party with one or more other companies or the solvent reconstruction of that other Party;
(iv)	an application is made to court, or an order is made, for the appointment of an administrator, or a notice of intention to appoint an administrator is given or if an administrator is appointed, over the Provider (being a company);
(v)	the holder of a qualifying floating charge over the assets of the Provider (being a company) has become entitled to appoint or has appointed an administrative receiver;
(vi)	a person becomes entitled to appoint a receiver over the assets of the Provider or a receiver is appointed over the assets of the Provider;
(vii)	the Provider (being an individual) is the subject of a bankruptcy petition or order;
(viii)	a creditor or encumbrancer of the Provider attaches or takes possession of, or a distress, execution, sequestration or other such process is levied or enforced on or sued against, the whole or any part of the other party’s assets and such attachment or process is not discharged within fourteen (14) days;
(ix)	any event occurs, or proceeding is taken, with respect to the Provider in any jurisdiction to which it is subject that has an effect equivalent or similar to any of the events mentioned in (i) to (viii) (inclusive); or
(x)	the Provider suspends or ceases, or threatens to suspend or cease, carrying on all or a substantial part of its business;
(xi)	the Provider (being an individual) dies or, by reason of illness or incapacity (whether mental or physical), is incapable of managing his or her own affairs or becomes a patient under any mental health legislation.

	Intellectual Property Rights
(IPR or IPRs)
	patents, inventions, trademarks, service marks, logos, design rights (whether registerable or otherwise), applications for any of the foregoing, copyright, database rights, domain names, trade or business names, moral rights and other similar rights or obligations whether registerable or not in any country (including but not limited to the United Kingdom) and the right to sue for passing off.

	Key Personnel
	means the key personnel and/or Staff identified by the Provider in its Procurement Documents who it identifies as being responsible for or involved in the initial mobilisation of the Services. For the avoidance of doubt it does not refer to any Staff to the extent they are also engaged in the direct provision of Services to a Service User. 

	Law(s)
	(i) any applicable statute or proclamation or any delegated or subordinate legislation or regulation;
(ii) any applicable judgment of a relevant court of law which is a binding precedent in England and Wales;
(iii) National Standards;
(iv) Guidance; and
(v) any applicable industry code
in each case in force in England and Wales.

	Living Wage
	as set by the Living Wage Foundation or any successor body

	Loss/ Losses
	all damage, loss, liabilities, claims, actions, costs, expenses (including the cost of legal and/or professional services) proceedings, demands and charges whether arising under statute, contract or at common law but, excluding indirect Losses.

	Maximum Term
	A period ending on the 31st of July 2027 

	NTRB
	means a notice to remedy a failure and/or Breach as issued by the Council to the Provider in accordance with this Agreement.

	Performance Measures
	means those standards against which the Provider is to provide the Services as detailed in Schedule 3.

	Performance Monitoring Information
	means the information specified in Schedule 3 to be provided to the Council in the format as set out in Schedule 3 and accordance with the requirements as set out in this Agreement in order for the Council to assess performance against the Performance Measures. 

	Personal Data
	shall have the same meaning as set out in the Data Protection Legislation.

	Premises
	means the properties or vehicles from where the Services are to be delivered as notified by the Provider to the Council
or other such locations as agreed between the Parties from time to time.

	Price 
	means the sum of monies payable to the Provider for the provision of Services in accordance with Schedule 2 and the terms of this Agreement. 

	Procurement Documents
	means the Council’s invitation to tender and the Provider’s Tender response and any clarifications questions and responses which will be maintained on the web based portal (under the unique reference identified on the front cover of this Agreement) that the Council uses for the letting of tenders and which will be accessible by the Provider using the Provider’s portal log in access.

	Qualifying Change in Law
	a change in law which comes into effect after the Commencement Date that relates to the Specification and which would not affect a comparable supply of Services of the same or a similar nature to the supply of the Services which was not foreseeable at the Commencement date of this Agreement.

	Receiving Party
	means a party who is not the Disclosing Party and who does not own the Confidential Information.

	Regulatory Body (Bodies)
	means any organisation or body carrying out regulatory functions in relation to the Provider and/or the Services including but not limited to those bodies or organisations which are entitled to regulate, investigate, or influence the matters which are in any way connected to the provision of the Services or a function of the Council to which the Services relate.

	Regulatory Requirements 
	means the requirements of the Law and of all Regulatory Bodies relating to the Services and Supplies including the requirements of any Regulatory Body to which the Provider is subject.

	Request(s) for Information
	means a request for information or an apparent request under the Code of Practice on Access to Government Information, FOIA or EIR.

	Safeguarding Policies 
	means the safeguarding policies that the Provider shall comply with the Leicester, Leicestershire and Rutland (LLR) Safeguarding Adults Multi-Agency Policy and Procedure for protecting Adults at Risk from abuse and the LLR Children Boards Policy and Procedures for protecting children from abuse which can be accessed via the following website links:
https://www.lcitylscb.org/  
http://www.llradultsafeguarding.co.uk
http://llrscb.proceduresonline.com/index.htm 
[bookmark: _Hlk81388434]including child sexual exploitation: 
http://lrsb.org.uk/cse

	Services 
	means the services as detailed in the Specification to be provided by the Provider in accordance with this Agreement, including any additional requirements set out in the Procurement Documents

	Specification
	means the Services to be provided by the Provider as set out in Schedule 1.

	Serious Incident
	means an incident or accident or near-miss where a person (whether or not a Service User), member of staff, or member of the public suffers serious injury, major permanent harm or unexpected death on the Provider’s premises or in a vehicle owned by or operated by the Provider and/or a representative of the Provider, or where the actions of the Provider, the Staff or the Council are likely to be of significant public concern

	Service User
	means Services as detailed in the Specification and ordered by the Council in accordance with the terms of this Agreement and/or any Procurement Documents.

	Staff
	means any person employed or engaged by the Provider to perform its obligations under this Agreement including, but not limited to those it engages in connection with the provision of the Service, whether paid or unpaid, including volunteers any persons hired through an employment agency.

	Standard DBS Check
	means a disclosure of information which contains certain details of an individual’s convictions, cautions, reprimands or warnings recorded on police central records and includes both 'spent' and 'unspent' convictions.

	Standard DBS Position


	means any position listed in the Rehabilitation of Offenders Act 1974 (Exceptions) Order 1975 (as amended) and in relation to which a Standard DBS Check is permitted.


	Sub-contractor
	means any third party appointed by the Provider to provide services for or on behalf of the Provider for the purposes of providing the Services to the Council and approved by the Council in accordance with the terms of this Agreement.

	Successor Organisation 
	means any organisation taking over the Services from the Provider (whether in part or in whole).

	Term
	means the period from the Commencement Date up to and including the end of the Expiry Date or as extended or terminated in accordance with the terms of this Agreement.

	TUPE
	means the Transfer of Undertakings (Protection of Employment) Regulations 2006 (as amended).

	Variation
	means a variation to a provision or part of a provision of this Agreement in accordance with Clause F3.



A1.2. Headings in this Agreement shall not affect its interpretation.

A1.3. References to any statute or statutory provision include a reference to that statute or statutory provision as from time to time amended, extended or re-enacted.

A1.4. References to a statutory provision shall include any subordinate legislation made from time to time under that provision.

A1.5. References to Sections, Clauses and Appendices are to the Sections, Clauses and Appendices of this Agreement, unless expressly stated otherwise.

A1.6. References to any organisation, body or office shall include reference to its applicable successor from time to time.

A1.7. Any references to this Agreement or any other documents include reference to this Agreement or such other documents as varied, amended, supplemented, extended, restated and/or replaced from time to time.

A1.8. Use of the singular includes the plural and vice versa.

A1.9. The Schedules form part of this Agreement and shall have effect as if set out in full in the body of this Agreement and any reference to this Agreement includes the Schedules.

A1.10. In the event of, and only to the extent of any conflict between the Clauses of the Agreement, any document referred to in those Clauses, the Schedules and any other documents referred to in this Agreement Clause or Schedules, the conflict shall be resolved in accordance with the following order of precedence:
A1.10.1. the Clauses of this Agreement;
A1.10.2. Schedule 1 (Specification);
A1.10.3. The clauses of the DPA;
A1.10.4. any other document referred to in the Clauses of this Agreement;
A1.10.5. all other Schedules referred to in this Agreement;
A1.10.6. any other document referred to in the Appendices of this Agreement.

A1.11. The Procurement Documents will form part of the Agreement and shall be retained by the Council and may be referred to and relied upon by the Council (subject to Clause A1.10 above) to resolve any inconsistencies and/or any other matters arising in relation to this Agreement during the Term.

A2. Agreement Period
A2.1. Unless otherwise agreed in writing between the Parties or unless terminated in accordance with the terms of this Agreement, this Agreement shall commence on the Commencement Date and the Agreement will continue until the Expiry Date.

A2.2. The Provider shall: 
A2.2.1. satisfy any Conditions Precedent;  
A2.2.2. work with the Council to ensure the delivery of the Services from the  Commencement Date; and 
A2.2.3. implement any transition arrangements set out in this Agreement.

for the avoidance of doubt the Provider shall not provide any Services under this Agreement before the Conditions Precedents are satisfied, and in the event that a Conditions Precedent is not so satisfied the Council will be entitled to terminate this Agreement in accordance with Clause H4. 
A2.3. This Agreement shall expire automatically on the last day of the Expiry Date, unless it is extended in accordance with Clause A2.4 or terminated earlier in accordance with the provisions of this Agreement.

A2.4. Provided that the Agreement shall not be extended beyond the Maximum Term, the Council may at its sole discretion extend the Expiry Date by giving at least three (3) months’ written notice to the Provider prior to the Expiry Date.

A3. Authorised Representatives
A3.1. The Council’s Authorised Representative is authorised by the Council from the Commencement Date to act on behalf of the Council on all matters relating to this Agreement.

A3.2. The Provider’s Authorised Representative is authorised by the Provider from the date of this Agreement to act on behalf of the Provider on all matters relating to this Agreement.

A3.3. The Parties may replace their respective Authorised Representative at any time by giving written notice to the other Party, such notice to include the new contact details for the person newly appointed as such.

A4. Notices
A4.1. Except as otherwise expressly provided in this Agreement, no notice or other communication from one Party to the other shall have any validity under the Agreement unless made in writing by or on behalf of the Party sending the communication.

A4.2. Any notice or other communication which is to be given by either Party to the other shall be properly served where: 
A4.2.1. Posted by first class, registered or recorded post to the address stated in the Procurement Documents and in such cases the date of service shall be two (2) Business Days after the day on which the letter was so posted; or 
A4.2.2. By email to the email to the address of the Authorised Representative and in such cases the date of service shall be four (4) hours, in the case of e-mail or sooner where the other Party acknowledges receipt of such, or e-mail.

A4.3. Either Party may change its address for service by serving a written notice to the other Party in accordance with this Clause A4.

A5. Entire Agreement
A5.1. The DPA, the Agreement the Schedules and the documents annexed to it or otherwise referred to in it constitutes the entire agreement and understanding of the Parties and supersedes, cancels or nullifies all prior negotiations between the Parties in relation to such matters.  Further, this Agreement replaces any previous contract between the Parties relating to the subject matter of this Agreement, except for any contract entered into between the Council and the Provider which relates to the same or similar services to the Services and is designed to remain effective until the Services are provided under this Agreement.

A5.2. Each of the Parties acknowledges and agrees that in entering into this Agreement it does not rely on and shall have no remedy in respect of any statement, representation, warranty or undertaking (whether negligently or innocently made) other than as expressly set out in the Agreement.  The only remedy available to either Party for any such statements, representation, warranty or understanding shall be for Breach.

A5.3. Nothing in this Clause A5 shall operate to exclude Fraud or fraudulent misrepresentation.

A6. Parties’ Status
A6.1. At all times during the Term, the Provider shall be an independent Provider and nothing in the Agreement shall create a contract of employment, a relationship of agency or partnership or a joint venture between the Parties.  Neither Party shall be authorised to act in the name of, or on behalf of, or otherwise bind the other Party except as expressly permitted by the terms of the Agreement.

A6.2. Unless expressly provided for in this Agreement, the obligations of the Council under the Agreement are obligations of the Council in its capacity as a contracting counterparty and nothing in the Agreement shall operate as an obligation upon, or in any other way fetter or constrain the Council in any other capacity, nor shall the exercise by the Council of its duties and powers in any other capacity lead to any liability under the Agreement (howsoever arising) on the part of the Council to the Provider.  Any instruction, caveat, or other exercise of duties and powers in any other capacity by the Council shall not be taken as an express or implied instruction under the Agreement.

A7. Non-Solicitation and Offers of Employment
A7.1. [bookmark: _Toc16166165][bookmark: _Toc16166256][bookmark: _Toc16166166][bookmark: _Toc16166257]The Provider agrees that it will not, without the prior written consent of the Council, whether directly or indirectly, and whether alone or in conjunction with, or on behalf of, any other person and whether as a principal, shareholder, director, employee, agent, consultant, partner or otherwise during the Term or for a period of twelve (12) months following termination or expiry of this Agreement:
A7.1.1. [bookmark: _Toc16166167][bookmark: _Toc16166258]solicit or entice, or endeavour to solicit or entice, away from the Council, any person directly related to the Services employed in a senior capacity in a managerial, supervisory, technical, sales or administrative capacity by, or who is or was a consultant to, the Council at the date of the termination of this Agreement or at any time during the period of one month immediately preceding the end of the Term; and
A7.1.2. attempt, or knowingly assist or procure any other person to do the above.

A8. Costs and Expenses
A8.1. Each of the Parties will pay their own costs and expenses incurred in connection with the negotiation, preparation, execution, completion and implementation of this Agreement or whatever further actions the other Party reasonably requires from time to time for the purpose of giving that other Party the full benefit of the provisions of the Agreement.

A9. Co-operation
A9.1. The Parties must at all times throughout the Term act in good faith towards each other.
A9.2. The Provider must co-operate fully and liaise appropriately with:
A9.2.1. the Council;
A9.2.2. any third-party provider acting on behalf of the Council in connection with the Services; 
A9.2.3. any third-party provider which may be providing care to the Service User at the same time as the Provider’s provision of the relevant Services to the Service User;
A9.2.4. any Successor Organisation.

In addition to the Provider obligation to co-operate above, the Provider must also:
A9.2.5. ensure that a consistently high standard of care for the Service User is at all times maintained;
A9.2.6. ensure a co-ordinated approach is taken to promoting the quality of Service User care across all pathways spanning more than one provider; and
A9.2.7. achieve a continuation of the Services that avoids inconvenience to or risk to the health and safety of Service Users, employees of the Council or members of the public.

A10. Third Party Rights
A10.1. Except as expressly provided for in this Agreement, a person who is not a Party to the Agreement has no right under the Contracts (Rights of Third Parties) Act 1999 to enforce any of its provisions which, expressly or by implication, confer a benefit on him, without the prior written agreement of the Parties, but this does not affect any right or remedy of any person which exists or is available otherwise than pursuant to that Act and does not apply to the Council.

A11. Counterparts
A11.1. This Agreement may be executed in counterparts, each of which when executed and delivered shall constitute an original but all counterparts together shall constitute one and the same instrument.

A12. Severance
A12.1. If any provision of the Agreement is held invalid, illegal or unenforceable for any reason, such provision shall be severed and the remainder of the provisions in this Agreement shall continue in full force and effect as if the Agreement had been executed with the invalid, illegal or unenforceable provision eliminated.

A12.2. In the event of a holding of invalidity so fundamental as to prevent the accomplishment of the purpose of the Agreement, the Council and the Provider shall immediately commence good faith negotiations to remedy such invalidity.

A13. Force Majeure
A13.1. Where a Party is (or claims to be) affected by an event of Force Majeure, it must take all reasonable steps to mitigate the consequences of it, resume performance of its obligations under this Agreement as soon as practicable and use its reasonable efforts to remedy its failure to perform its obligations under this Agreement.

A13.2. Subject to Clause A9 (Co-operation), the Party claiming relief as a result of an event of Force Majeure will be relieved from liability under this Agreement to the extent that because of the event of Force Majeure it is not able to perform its obligations under this Agreement.

A13.3. The Party claiming relief because of an event of Force Majeure must serve an initial written notice on the other Party immediately it becomes aware of the event of Force Majeure.  This initial notice shall give sufficient details to identify the particular event.  The Party claiming relief must then serve a detailed written notice within a further fifteen (15) Business Days.  This detailed notice shall contain all relevant available information relating to the failure to perform the relevant obligations under this Agreement as is available, including the effect of the event of Force Majeure, the mitigating action being taken and an estimate of the period of time required to overcome it and resume full delivery of the Services.

A13.4. A Party cannot claim relief as a result of an event of Force Majeure, if the event of Force Majeure is attributable to that Party's wilful act, neglect or failure to take reasonable precautions against the relevant event of Force Majeure.

A13.5. The Council shall not be entitled to exercise its rights to withholdings and/or deduction of payments under this Agreement where the circumstances giving rise to such rights arise as a direct result of an event of Force Majeure. 

A14. Governing Law
A14.1. This Agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England and Wales.


[bookmark: _Toc70330669][bookmark: _Toc81389487]PART B. 	SERVICES AGREEMENT
B1. The Services
B1.1. Subject to compliance with Clause A2.2 the Provider shall provide the Service(s) (including provide all equipment and other items as required to provide the Services) at all times from the Commencement Date and do so at all times in accordance with:
B1.1.1. the requirements set out in the Specification; and
B1.1.2. the Performance Measures; and
B1.1.3. the provisions of this Agreement; and
B1.1.4. the Procurement Documents; and
B1.1.5. all applicable Law and Regulatory Requirements; and
B1.1.6. Good Industry Practice.

B1.2. The Provider shall not do anything or cause anything to be done, which may damage the reputation of the Council or bring the Council into disrepute.

B2. Regulatory Bodies and Consents
B2.1. The Provider must:
B2.1.1. obtain and maintain all registrations licences and approvals from Regulatory Bodies necessary or desirable to enable it to comply with its obligations under this Agreement and perform the Services during the Term;
B2.1.2. notify the Council of all registrations and promptly provide such evidence of all registrations and/or application for registrations as the Council shall reasonably request;
B2.1.3. comply promptly and fully with the registration and regulatory compliance guidance of any and each Regulatory Body;
B2.1.4. respond promptly and fully, where applicable, to all requirements and enforcement actions issued from time to time by any and each Regulatory Body.

B2.2. In the event of termination, revocation, refusal or suspension of any registration or variation in or attachment of conditions to any registration required in provision of the Services, the Council may terminate this Agreement immediately by notice in writing to the Provider in accordance with Part H (Dispute Resolution, Breach and Termination).  The Provider shall notify the Council immediately if any such event or other event affecting any registration occurs.

B2.3. The Provider must comply with all reasonable written requests made by a Regulatory Body for information and/or entry to the Provider’s vehicles and/or premises and/or vehicles and/or premises of any Sub-contractor for the purposes of auditing, viewing, observing or inspecting such vehicles and/or premises and/or the provision of the Services, and for information relating to the provision of the Services.

B3. Staff (to include self-employed individuals operating on behalf of the Provider)
B3.1. At all times, the Provider must ensure that it has a robust and rigorous recruitment and selection process to enable it to employ sufficient, trained, suitably qualified and experienced Staff to ensure that the Services are provided in all respects and at all times in accordance with this Agreement and in particular that:
B3.1.1. each of the Staff is suitably qualified and experienced, adequately trained and capable of providing the applicable Services in respect of which they are engaged;
B3.1.2. [bookmark: _Hlk536179566]the Provider has at all times at its disposal an adequate number of Staff to provide the Services properly in accordance with the provisions of the applicable Specification and as required by Law;
B3.1.3. where applicable and as required by Law, Staff are registered with the appropriate professional Regulatory Body; and
B3.1.4. all Staff are covered by the Provider’s appropriate indemnity insurances at all times.

B3.2. The Provider shall use its best endeavours to ensure continuity of Staff and to ensure that the turnover rate of its staff engaged in the provision or management of the Services is at least as good at the prevailing industry norm for similar services, locations and environments.

B3.3. The Provider shall undertake checks to ensure that all Staff engaged in provision of the Services has a legal right and (as the case may be) the necessary permission to take up work in the United Kingdom.  The Provider shall not employ or engage any Staff prior to receipt of a satisfactory check.  Should the check disclose information about Staff which indicates that the person does not have a legal right and (as the case may be) the necessary permission to take up work in the United Kingdom then the Provider shall ensure that that person is not be used in any way in the provision of the Services.

B3.4. The Provider shall ensure that all Staff prior to their employment:
B3.4.1. in a Standard DBS Position who are engaged on this Service have been subject to a Standard DBS Check;
B3.4.2. in an Enhanced DBS Position who are engaged on this Service have been subject to an Enhanced DBS Check.
The cost of compliance with this Clause, including any fee incurred, shall be met in full by the Provider at its own cost.
B.3.5	The Provider shall not employ or use the services of any person who:
(a) is barred from, or whose previous conduct or records indicate that they would not be suitable to carry out regulated activity or who may otherwise present a risk to Services Users; or
(b) is in the reasonable opinion of the Council’s Authorised Representative unsuitable to work with children or vulnerable adults
and the Provider shall comply immediately with any instruction by the Council’s Authorised Representative that such a person shall cease to be engaged in or associated with the delivery of the Services.

B3.5. [bookmark: _Hlk536180446]The Provider shall ensure that its policies and procedures required under Clause B6.1 shall acknowledge and provide for ongoing monitoring of Staff including undertaking further DBS checks every three (3) years.

B3.6. The Provider shall ensure that in accordance with its policies and procedures required under Clause B6.1, it obtains from each member of Staff prior to the commencement of their employment where a member of Staff is to be engaged in a regulated activity as defined by the Safeguarding of Vulnerable Groups Act 2006 (as from time to time amended) permission to provide the Council with the following information:
B3.6.1. Name;
B3.6.2. Date of birth;
B3.6.3. DBS disclosure number;
B3.6.4. The date of their most recent DBS check.

B3.7. The Provider must require and obtain (on the anniversary of the Staff’s commencement of Employment) an annual written declaration from each of its Staff that they hold no new criminal convictions since the last Enhanced or Standard DBS check carried out by the Provider.

B3.8. Subject to Clause B3.9, the Provider may not engage a person in a Standard DBS Position or an Enhanced DBS Position (as applicable) pending receipt of the Standard DBS Check or Enhanced DBS Check (as appropriate) without the prior written Consent of the Council.

B3.9. Where Clause B3.8 applies, the Provider will ensure that until the Standard DBS Check or Enhanced DBS Check (as appropriate) is obtained, the following safeguards will be put in place:
B3.9.1. the new member of Staff has been subject to a DBS Adult First Check (where available) which confirms that they are not barred; and
B3.9.2. [bookmark: _Hlk536180797][bookmark: _Hlk536180896]an appropriately qualified and experienced member of Staff who has been subject to the Standard DBS Check or Enhanced DBS Check (as appropriate) is appointed to supervise the new member of Staff (‘supervisor’); and
B3.9.3. wherever it is possible, the supervisor is on duty at the same time as the new member of Staff and accompanies them at all times whilst they are engaged in delivery of the Services, or is available to be consulted; and
B3.9.4. where the supervisor is not available the new member of Staff is accompanied at all times by another member of Staff who has been subject to the Standard DBS Check or Enhanced DBS Check (as appropriate) whilst providing Services under this Contract; and
B3.9.5. any other reasonable requirement of the Council as notified to the Provider in writing from time to time.

B3.10. The Provider must keep or procure that the Council is kept advised at all times of any Staff who, subsequent to their commencement of employment, receives a relevant conviction, caution, reprimand or warning or whose previous relevant convictions, cautions, reprimands or warnings become known to the Provider (or any Staff member of a Sub-contractor involved in the provision of the Services).

B4. Key Personnel
B4.1. As identified in the Procurement Documents the Provider will appoint the Key Personnel to undertake the key responsibilities allocated to them for the purposes of providing the Services, being such Staff as are key to the success of the implementation and/or operation of the Services and the Provider shall ensure that its Key Personnel are available to act on the matters for which they are expressed to be responsible at all times to ensure the delivery of the Services in accordance with this Agreement.

B4.2. The Provider shall not remove or replace any of its Key Personnel unless: 
B4.2.1. requested to do so by the Council;
B4.2.2. the Key Personnel is on long-term sick leave;
B4.2.3. the element of the Services in respect of which the Key Personnel was engaged has been completed to the Council's satisfaction;
B4.2.4. the Key Personnel resigns from their employment with the Provider;
B4.2.5. the Provider obtains the prior written consent of the Council.

B4.3. The Provider shall inform the Council of the identity and background of any replacements for any of the Key Personnel as soon as a suitable replacement has been identified.  The Council shall be entitled to interview any such person and may object to any such proposed appointment within ten (10) Business Days of being informed of or meeting any such replacement if, in its reasonable opinion, it considers the proposed replacement to be unsuitable for any reason.

B4.4. The Council may require the Provider to remove, or procure the removal of, any of its Key Personnel whom it considers, in its reasonable opinion, to be unsatisfactory for any reason which has a material impact on such person's responsibilities.

B5. [bookmark: _Hlk25842626]Serious Incident Reporting
B5.1. Where a Serious Incident occurs, the Provider will comply with any recommendations as issued to it by the Council within such timeframes as stipulated by the Council.

B5.2. Where a Serious Incident arises, the Provider shall notify the Council immediately (using any process required of the Provider by the Council) of it occurring and comply with investigations/recommendations from the Council.

B6. Conflicts of Interest
B6.1. The Provider shall take appropriate steps to ensure that neither the Provider nor any Staff are placed in a position where (in the reasonable opinion of the Council) there is or may be an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Provider or Staff or any other client of the Provider and the duties owed to the Council by the Provider under the provisions of the Agreement.

B6.2. The Provider shall promptly notify the Council in writing (and provide full particulars to the Council) if any conflict referred to in Clause B6.1 arises or is reasonably foreseeable.

B6.3. The Council reserves the right to terminate the Agreement immediately by giving notice in writing to the Provider and/or to take such other steps it deems necessary where, in the reasonable opinion of the Council, there is or may be an actual conflict, or a potential conflict, between the pecuniary or personal interests of the Provider and the duties owed to the Council under the provisions of the Agreement.  The actions of the Council pursuant to this Clause shall not prejudice or affect any right of action or remedy which shall have accrued or shall thereafter accrue to the Council.

B6.4. This Clause B.6 shall apply during the Term and for a period of two (2) years after expiry of the Term.

B7. Mistakes in Information
B7.1. The Provider shall be responsible for the accuracy of all drawings, documentation and information supplied to the Council by the Provider in connection with the supply of the Services and shall pay the Council any extra costs occasioned by any discrepancies, errors or omissions therein.

B8. Disruption to Services
B8.1. The Provider shall take reasonable care to ensure that in the performance of its obligations under the Agreement it does not disrupt the operations of the Council, its employees or any other provider employed by the Council.

B8.2. The Provider shall immediately inform the Council of any actual or potential industrial action, whether such action is by their own Staff or others, which affects or might affect its ability at any time to perform its obligations under the Agreement and if necessary implement and comply with the Business Continuity Plan.

B8.3. In the event of industrial action by the Staff, the Provider shall seek the Council’s approval of proposes to ensure the continuance of the supply of the Services in accordance with its obligations under this Agreement during such industrial action.  For the avoidance of doubt however the Provider will have a continuing obligation to perform the Services in accordance with the terms of this Agreement. 

B8.4. If the Provider’s proposals referred to in Clause B8.3 are considered insufficient or unacceptable by the Council acting reasonably, then this Agreement may be terminated with immediate effect by the Council by notice in writing.

B8.5. If the Provider is temporarily unable to fulfil the requirements of the Agreement owing to disruption of normal business by direction of the Council, an appropriate allowance by way of extension of time will be approved by the Council.  In addition, the Council will reimburse any additional expense reasonably incurred by the Provider as a direct result of such disruption.

B9. Service Performance Monitoring

B9.1. [bookmark: _Hlk526783743]The Provider must deliver accurate and complete information required under this Agreement in the format; manner, frequency and timescales specified in the Specification and in accordance with the requirements as set out in Schedule 3 (Contract Monitoring Framework).

B9.2. If the Provider fails to comply with Clause B9.1 by providing the Performance Monitoring Information to the Council in the required format and within seven (7) days of the required submission date in Clause B9.1 the Council may, in its sole discretion take any action specified in Part I (Breach and Termination). In the event that a provider fails to provide the Performance Monitoring Information to the Council in accordance with Clause B9.1 above one more than one occasion in any twelve (12)-month rolling period this will constitute a Fundamental Breach.

B9.3. If the Provider has not provided a Service to a Service User within the previous three (3) months under this Agreement the Provider is not required to submit the Performance Monitoring Information in accordance with B9.2 until such time as it recommences Service provision.

B9.4. In addition to the information required under Clause B9.1, the Council may request from the Provider any other information it reasonably requires in relation to this Agreement and the Provider shall deliver such requested information by the time and date stipulated in the Council’s request.

B9.5. The Provider’s compliance with this Clause B9 shall be at the Provider’s own cost. 

B9.6. The Council may use any information provided in this Clause B9 supplied for planning, statistical purposes and for providing information to potential Service Users, including publishing this information on the Council’s website.

B10. Contract Monitoring Meetings 
B10.1. The Provider shall produce a transition and implementation plan (‘Plan’) and submit the same for approval to the Council on or within one month of the Commencement Date which ensures that there is a smooth transition of Services to the Provider from any incumbent provider with minimal interruption and disruption to Service Users.  The Plan will need to be approved by the Council prior to the Commencement Date, such approval not to be unreasonably withheld by the Council. The Provider shall, when transitioning Service Users, act in accordance with the Plan as approved at all times.

B10.2. The Provider shall, when transitioning Service Users, act in accordance with the Plan at all times.

B10.3. Where required by the Council, the Council's Authorised Representative and the Provider’s Representative shall have regular contract monitoring meetings (CMM), to monitor and review the performance of this Agreement and provision of the Services.  The CMM will be held as set out in the Specification. The Council’s Authorised Representative may at any time:
B10.3.1. provide a schedule of CMMs to the Provider
B10.3.2. call a CMM on five (5) Business Days’ notice (or shorter in an emergency).

B10.4. The Provider will be required to demonstrate their commitment to the Social Value agenda as set out in Clause D.9. 

B10.5. The Provider will ensure the attendance of its Authorised Representative at each and any CMM called.

B10.6. Prior to each CMM, the Council's Authorised Representative shall notify the Provider's Representative of the matters for discussion at the CMM.  The agenda for the monitoring arrangements shall include, but shall not be limited to the following:
B10.6.1. submission of Performance Monitoring Information
B10.6.2. the outcome of any Service User satisfaction survey conducted by the Council;
B10.6.3. the level of any improvement achieved or required in respect of the quality standards 
B10.6.4. [bookmark: _Hlk19525839]a general review of the performance of the Services provided, including any issues arising;
B10.6.5. Service User complaints;
B10.6.6. policy and practice issues relating to this Service;
B10.6.7. the Provider’s processes for monitoring equality in employment and service delivery;
B10.6.8. safeguarding; including the nature and volume of referrals and whether such referrals have led to investigation and the outcomes of these investigations.

B10.7. The Provider is required to attend all such other forums, meetings and provide such reports as may reasonably be required by the Council including any reports and meetings as set out in Schedule 1 (Specification).

B10.8. At the meeting, the Parties shall agree a plan to address problems discussed.  In the event of any problem being unresolved or where there is a failure to agree a plan, the procedures set out in Part H (Dispute Resolution, Breach, Termination) shall apply.  Progress relating to implementing the plan shall be included in the agenda for the next CMM.

B10.9. If the Provider:
B10.9.1. reasonably considers a circumstance constitutes an emergency or otherwise requires immediate resolution; or
B10.9.2. considers that an issue requires consideration sooner than the next scheduled CMM,
it may by notice require that a CMM be held as soon as practicable and in any event within five (5) Business Days following such notice.

B11. Withholding and/or discontinuation of Services by the Provider 

B11.1. In circumstances where the Provider wishes to withhold, suspend or terminate the Services provided to a Service User, the Provider must provide details and advise the Council the reason for withholding, suspending or terminating these Services to that Service User.

B11.2. Where a request to withhold, suspend or terminate arises from a dispute with the Service User, it is expected that the Provider will have taken all reasonable steps to have resolved the dispute directly and where necessary sought advice from and acted in partnership with the Council.  A request to withhold, suspend or terminate the Services should be an action of last resort.

B11.3. The Provider’s request may be justified and based on, but not limited to, one or more of the following reasons:
B11.3.1. when the Service User poses a significant level of risk to a member of staff engaged in the delivery of the Service, that the Provider reasonably considers to be unacceptable;
B11.3.2. when the Service User displays significant abusive, violent or threatening conduct unacceptable to the Provider whilst acting reasonably and taking into account the mental health of the Service User;
B11.3.3. when the Provider, in their reasonable  opinion, considers that there has been a significant change in the circumstances of the Service User, to the extent that the Provider is unable to meet the needs of the Service User;
B11.3.4. when the Service User or their carer advises the Provider that they no longer require the Service.
B11.4. Where the Provider withholds, suspends or terminates the Services provided to a Service User, the Provider shall:

B11.4.1		Advise the Council prior to terminating the Services;
B11.4.2	where reasonably possible, explain to the Service User, taking into account any communication or language needs, the action that it is taking, when that action takes effect, and the reasons for it (confirming that explanation in writing within two (2) Business Days); and

B11.4.3	tell the Service User of the right to challenge the Provider’s decision through the Provider’s complaints procedure and how to do so.

provided also that nothing in this clause B11.4 entitles the Provider to withhold, suspend or terminate the Services where to do so would be contrary to the Law.

B12. Service Improvements and Best Value Duty  
B12.1. The Provider must, to the extent reasonably practicable, co-operate with and assist the Council in fulfilling its Best Value Duty.

B12.2. The Provider at its own cost shall participate in any relevant Best Value Duty reviews and/or benchmarking exercises (including without limitation providing information for such purposes) conducted by the Council and shall assist the Council with the preparation of any Best Value performance plans

B12.3. During the Term of this Agreement at the request of the Council, the Provider must
B12.3.1.1. demonstrate how it is going to secure continuous improvement in the way in which the Services are delivered having regard to a combination of economy, efficiency and effectiveness and the Parties may agree a continuous improvement plan for this purpose;
B12.3.1.2. implement such improvements; and
B12.3.1.3. where practicable following implementation of such improvements decrease the price to be paid by the Council for the Services. 

B12.4. If requested by the Council, the Provider must identify the improvements that have taken place in accordance with this clause, by reference to any reasonable measurable criteria notified to the Provider by the Council.



[bookmark: _Toc81389488]PART C. 	PAYMENT 
C1. Price
C1.1. The Price payable to the Provider for the provision of Services shall be in accordance with Schedule 2 (Price & Payment) and shall be made in accordance with the terms set out in this Part C.

C1.2. Subject to any provision of this Agreement to the contrary (including those relating to withholding and/or retention), in consideration for the provision of the Services in accordance with the terms of this Agreement the Council shall pay the Price to the Provider by automatic bank transfer to the bank account nominated by the Provider within thirty (30) days of receipt of a valid undisputed invoice.

C1.3. The Council shall accept and process for payment an electronic invoice submitted for payment by the Provider where the invoice is undisputed and where it complies with the standard on electronic invoicing.

C1.4. The Provider shall ensure that each invoice issued by the Provider to the Council contains all appropriate references and a detailed breakdown of the Services provided and that it is supported by any other documentation reasonably required by the Council to substantiate the invoice.

C1.5. Payments due to the Provider under this Agreement are stated exclusive of VAT and VAT shall be payable at the applicable rate by the Council upon submission of a valid VAT invoice.  The Provider shall promptly notify the Council’s Authorised Representative in the event of a change in VAT registration.

C1.6. Unless otherwise expressly set out in writing in the Agreement, the Price shall cover all costs, expenses and charges in respect of the performance of the Provider’s obligations under the Agreement, including but not limited to labour, equipment, materials, transport, administration, operating costs, overhead charges, profit, other costs, expenses and disbursements and all general risks, liabilities and obligations set out in or implied as necessary to comply with the Agreement.

C1.7. The Provider shall indemnify the Council on a continuing basis against any liability, including any interest, penalties or costs incurred which is levied, demanded or assessed on the Council at any time in respect of the Provider’s failure to account for or to pay any VAT relating to payments made to the Provider under this Agreement.  Any amounts due under this Clause C1 shall be paid by the Provider to the Council not less than five (5) Business Days before the date upon which the tax or other liability is payable by the Council.

C1.8. [bookmark: _Hlk19526021]Except as otherwise expressly stated in the Agreement, no payment will be made in respect of any day when the Service is not provided whether or not due to unforeseen circumstances, (including but not limited to severe weather conditions, Service User cancellation or other events covered under the Provider’s Business Continuity Plan.

C1.9. For the avoidance of doubt, where VAT applies to this Agreement, no payments shall be made until a valid VAT invoice is received by the Council for each payment that is due.

C2. Disputed Invoices
C2.1. If a Party, acting in good faith, contests all or any part of any payment calculated in accordance with this Clause C2:
C2.1.1. the contesting Party shall within five (5) Business Days notify the other Party, setting out in reasonable detail the reasons for contesting the requested payment, and in particular identifying which elements are contested and which are not contested; and
C2.1.2. any uncontested amount shall be paid by that Party in accordance with this Agreement.

C2.2. If a Party contests a payment under Clause C2.1 and the Parties have not resolved the matter within twenty (20) Business Days of the date of notification under Clause C2.1, the contesting Party may refer the matter to Dispute Resolution and following the resolution of any dispute referred to dispute resolution, where applicable the relevant Party shall pay any amount agreed or determined to be payable in accordance with this Clause C2.

C2.3. [bookmark: _Hlk19091179]The Provider shall not suspend the supply of the Services unless the Provider is entitled to terminate the Agreement for failure to pay undisputed sums of money.  Interest shall be payable by the Council on the late payment of any undisputed sums of money properly invoiced at a rate of 4% above the base rate of the Bank of England. 

C3. Recovery of Sums Due
C3.1. If any amounts are paid by the Council to the Provider which were either not due in respect of Services provided or relate to Services which were not provided to the satisfaction of the Council’s Authorised Representative (‘excess amounts’), the Provider shall repay such excess amounts to the Council immediately on demand, or if agreed by the Council, such excess amounts may be carried forward and offset against future payments as directed by the Council’s Authorised Representative.
   
C3.2. Wherever under the Agreement any sum of money is recoverable from or payable by the Provider (including any sum which the Provider is liable to pay to the Council in respect of any Breach), the Council may unilaterally deduct that sum from any sum then due from to the Provider from the Council, or which at any later time may become due to the Provider from the Council under the Agreement or under any other agreement or contract or agreement with the Council.

C3.3. Any overpayment by either Party, whether of the Price or of VAT or otherwise, shall be a sum of money recoverable by the Party who made the overpayment from the Party in receipt of the overpayment.

C3.4. The Provider shall make any payments due to the Council without any deduction whether by way of set-off, counterclaim, discount, abatement or otherwise unless the Provider has a valid court order requiring an amount equal to such deduction to be paid by the Council to the Provider.

C3.5. The Council may retain or set off any sums owed to the Provider which have fallen due and payable against any sum due to the Council under this Agreement or any other agreement between the Parties.

C4. Financial Viability
C4.1. The Provider shall ensure that sufficient and appropriate resources are available to it and its Staff to ensure that it is at all times able provide the Service in accordance with the Agreement from the Commencement Date until the expiry of the Term.

C4.2. The Provider shall make available to the Council at its own cost all such financial and other records, which relate to the provision of the Service as the Council may reasonably require upon notice to the Provider.  The Provider shall co-operate with the Council to enable the Council to view and if necessary copy such records, either at the premises of the Provider or any other premises of the Council.

C4.3. In the event of the Provider’s financial position being substantially adversely affected by any circumstances, the Provider shall immediately upon becoming aware notify the Council and shall submit all relevant financial statements and documentation to the Council and shall, if so required by the Council, meet with the Council’s Authorised Representative or their nominee to consider the implications (if any) of such an adversely affected financial position for both the Service together with how such implications can be minimised.



[bookmark: _Toc70330670][bookmark: _Toc81389489]PART D. 	STATUTORY OBLIGATIONS 
D1. General 
D1.1. The Provider must provide to the Council as soon as reasonably practicable, any information that the Council reasonably requires to:
D1.1.1. monitor the compliance of the Provider with this Clause D; and
D1.1.2. fulfil the Council’s obligations under the Laws, including but not limited to those as set out in this Clause D.

D1.2. As soon as reasonably practicable following any reasonable request from the Council, the Provider must provide the Council with;
D1.2.1. a copy of any policies the Provider as required to have in place in accordance with Clause D; and/or
D1.2.2. with a plan detailing how it will comply with its obligations under this Clause D.

D1.3. Without prejudice to any other remedies the Council may have available to it, whether in Law or under this Agreement, in the event of any finding by any court or tribunal or other judicial or quasi-judicial body being made against the Provider in respect of any breach of the statutory obligations as set out in the Clause D the Provider shall immediately notify the Council of such finding and promptly take appropriate steps to abate such a breach and prevent its repetition and upon request provide the Council with details of any such steps.

D2. Equality 
D2.1. The Provider must not discriminate against or between any person(s) on the grounds of age, disability, gender reassignment, marriage or civil partnership, pregnancy or maternity, race, religion or belief, sex, sexual orientation or any other non-medical characteristics except as permitted by the Law in the provision of the Services.

D2.2. In performing this Agreement, the Provider must comply with the Equality Act 2010 and have due regard to the obligations within by section 149 of the Equality Act 2010 to:
D2.2.1. eliminate discrimination, harassment, victimisation and any other conduct that is prohibited by the Equality Act 2010;
D2.2.2. advance equality of opportunity between persons who share a relevant protected characteristic (as defined in the Equality Act 2010) and persons who do not share it; and
D2.2.3. foster good relations between persons who share a relevant protected characteristic (as defined in the Equality Act 2010) and persons who do not share it
and for the avoidance of doubt this obligation shall apply whether or not the Provider is a public authority for the purposes of section 149 of the Equality Act 2010.

D3. Environmental Standards
D3.1. The Provider shall at all times comply with its obligations under Environmental Legislation.

D3.2. The Provider shall ensure that all vehicles and motorised plant used in the fulfilment of the Services shall comply with the Council’s best practice requirements under its policies from time to time in force.  Where higher standards are not set under such policy the minimum standard will be for all vehicles used in the provision of the Services to meet as a minimum the Euro 6 Standard and if the vehicle has a diesel engine it must run on a biofuel mix of at least 5%.

D4. Prevention of Corruption
D4.1. The Provider shall not (directly or indirectly) offer or give, or agree to give, to any employee, agent, servant or representative of the Council or any other public body or person employed by or on behalf of the Council, any gift or consideration or financial or other advantage of any kind which could act as an inducement or reward for:
D4.1.1. doing, refraining from doing, or for having done or refrained from doing, any act in relation to the Agreement or any other contract with the Council or any other public body or person employed by or on behalf of the Council (including its award to the Provider, execution or any rights and obligations contained in it); or
D4.1.2. showing or refraining from showing favour or disfavour to any person in relation to any such contract; or
D4.1.3. improperly performing a relevant function or activity.

D4.2. The Provider warrants that it has not paid commission or agreed to pay commission to the Council or any other public body or any person employed by or on behalf of the Council or any other public body or any person employed by or on behalf of the Council or a public body in connection with this Agreement.

D4.3. The Provider will have in place an anti-bribery policy for the purpose of preventing any of its Staff from committing any act in contravention of the Bribery Act 2010.

D4.4. Should the Provider become aware of or suspect any breach of this Clause D4 it will notify the Council immediately.  Following notification, the Provider will respond promptly and fully to the enquiries of the Council, cooperate with any investigation undertaken by the Council and allow the Council to audit any books, records and other relevant documentation.

D4.5. If the Provider or its Staff acts in breach of this Clause D4 in relation to the Agreement or any other contract with the Council or the Council reasonably suspects that there has been a breach of this Clause D4, the Council may terminate this Agreement by written notice to the Provider with immediate effect (and terminate any other contract the Provider has with the Council) and recover from the Provider the amount of any Loss suffered by the Council resulting from the termination, including the cost reasonably incurred by the Council of making other arrangements for the supply of the Services for the remainder of the Term of this Agreement had it not been terminated.

D4.6. The Provider’s obligations under this Clause D4 shall survive the expiry or termination of this Agreement for a further period of six (6) years.

D5. Prevention of Fraud 
D5.1. The Provider must put in place and maintain appropriate counter Fraud and security management arrangements.

D5.2. The Provider must take all reasonable steps, in accordance with Good Industry Practice, to prevent Fraud by Staff and the Provider regarding the receipt of monies from and by the Council.

D5.3. The Provider must notify the Council immediately if it has reason to suspect that any Fraud has occurred or is occurring or is likely to occur or if there is any breach of this Clause D5.

D5.4. If the Provider or its Staff commits Fraud in relation to this Agreement or any other contract with the Council or the Council reasonably suspects that Fraud has been so committed, the Council may terminate this Agreement by written notice to the Provider with immediate effect (and terminate any other contract the Provider has with the Council) and recover from the Provider the amount of any Loss suffered by the Council resulting from the termination, including the cost reasonably incurred by the Council of making other arrangements for the supply of the Services for the remainder of the Term of this Agreement had it not been terminated.

D5.5. The Provider shall have in place appropriate measures to ensure the prevention of the facilitation of tax fraud by them and any associated person providing services for or on their behalf.

D5.6. The Provider’s obligations under this Clause D5 shall survive the expiry or termination of this Agreement for a further period of six (6) years.

D6. Prevent (Counter-Terrorism and Security Act 2015)
D6.1. The Provider acknowledges that the Council has a duty under the Counter-Terrorism and Security Act 2015 (CTSA) to have due regard to the requirement to prevent people from being drawn into terrorism.  The Provider shall facilitate the Council’s compliance with its duty pursuant to the CTSA and the Provider shall have regard to the statutory guidance issued under section 29 of the CTSA and in particular the Provider shall ensure that Staff:
D6.1.1. understand what radicalisation means and why people may be vulnerable to being drawn into terrorism;
D6.1.2. are aware of extremism and the relationship between extremism and terrorism;
D6.1.3. know what measures are available to prevent people from becoming drawn into terrorism and how to challenge the extreme ideology that can be associated with it; and
D6.1.4. obtain support for people who may be exploited by radicalising influences.

D6.2. Where the Provider identifies or suspects that someone may be engaged in illegal terror related activity, the Provider must refer such person or activity to the police.  The Provider shall observe the prevent duty guidance:
https://www.gov.uk/government/publications/prevent-duty-guidance
https://www.gov.uk/government/organisations/national-counter-terrorism-security-office

D7. [bookmark: _Hlk19091919]Business Continuity and Disaster Recovery Plan
D7.1. [bookmark: _Hlk19091800]Within twenty (20) days of the Commencement Date the Provider shall prepare a robust Business Continuity Plan (to be based upon any such plan submitted by the Provider as part of the Procurement Documents) that ensures the continuation of this Agreement and submit the same to the Council for approval.

D7.2. The Council will approve such Business Continuity Plan or make such amendments as it deems necessary (acting reasonably).

D7.3. The Supplier will, following approval of the Business Continuity Plan by the Council:
D7.3.1. Review the Business Continuity Plan at least once in any rolling twelve (12) month period;
D7.3.2. provide to the Council copies of its Business Continuity Plan (including any revisions made to it from time to time);
D7.3.3. allow the Council at its discretion from time to time to monitor the Provider’s business continuity arrangements;
D7.3.4. ensure that it is able to implement the Business Continuity Plan at any time and in accordance with its terms;
D7.3.5. for the purpose of reviewing and amending the Business Continuity Plan, undertake regular risk assessments in relation to the provisions of the services not less than once in a six (6)-month rolling period and shall provide the results (including any recommendations and proposed amendments to the Business Continuity Plan) to the Council promptly in writing following each review;
D7.3.6. maintain, and review its own internal processes and procedures with respect to the identification of any threats or risks to the provision of the Services, how such threats and risks may be mitigated and how the provision of the Services may be maintained in the event of any such identified threats or risks materialising;
D7.3.7. notify the Council if an incident occurs which activates the Provider’s Business Continuity Plan (such notification to be given prior to the issue of any notification to the press or other media); and
D7.3.8. provide the Council with details of how the Provider managed any incident which resulted in the activation of the Provider’s Business Continuity Plan and any consequential amendments made to the Provider’s processes and/or procedures thereafter.

D8. Health & Safety
D8.1. The Provider shall at all times comply with the requirements of the Health and Safety at Work etc. Act 1974 and any other acts, orders, regulations and codes of practice relating to health and safety, which may apply to Staff and other persons working on the Premises in the supply of the Services under this Agreement.

D8.2. The Provider shall notify the Council immediately, and follow up with written notification within one day, in the event of any incident occurring in the performance of its obligations under this Agreement on the Premises where that incident causes any personal injury or damage to property which could give rise to personal injury.

D8.3. The Provider shall promptly notify the Council in writing of any health and safety hazards which may arise in connection with the performance of its obligations under this Agreement at the Premises.  The Council shall promptly notify the Provider of any health and safety hazards which may exist or arise at the Premises and which may affect the Provider in the performance of its obligations under this Agreement.

D8.4. [bookmark: _Hlk536452735]The Provider shall not interfere with or prevent the Council’s Health and Safety representative from accessing the Premises, with or without notice, and the Provider shall comply with any health and safety measures required to be implemented by the Provider in respect of Staff, other persons working there and Service Users.

D9. Social Value
D9.1. The Provider shall comply with the social value requirements of the Council as set out in the Specification and which are to be delivered as part of the Agreement.  The Provider may offer additional Social Value which may include, for the young and unemployed; full or part time employment opportunities, fund raising, workshops, training schemes, regeneration commitments, attendance at Council events. This may also include a commitment by the Provider to reduce their environmental impact. 

D10. Human Rights
D10.1. [bookmark: (b)_The_Contractor_shall_not_do_or_permi][bookmark: (c)_The_Contractor_shall_indemnify_the_C]The Provider shall not do or permit or allow anything to be done which is incompatible with the rights contained within the Human Rights Act 1998.  The Provider shall not do or permit or allow anything to be done which may result in the Council acting incompatibly with the rights contained within the Rights Act 1998.  The Provider shall indemnify the Council against any loss claims and expenditure resulting from the Provider’s breach of this Clause D10.

D11. Accessible Information Standard (AIS)
D11.1. The Provider must provide appropriate assistance and make reasonable adjustments for Service Users and/or Carers, who do not speak, read or write English or who have communication difficulties (including without limitation hearing, oral or learning impairments).

D11.2. [bookmark: _Hlk19089722]The Provider shall comply with the AIS at all times in delivery of the Services.

D12. Mental Capacity Act and Deprivation of Liberty Safeguards
D12.1. The Provider shall, and shall ensure that its Staff, comply with the provisions of the Mental Capacity Act 2005 (‘MCA 05’) and the guidance contained within the Mental Capacity Act 2005 Code of Practice as amended.

D12.2. The Provider shall at no point deprive a Service User of his/her liberty without having the necessary authorisation in place as required in Law.  The Provider shall ensure that its Staff shall comply with the provisions relating to Deprivation of Liberty Safeguard including, but without limitation S4A of the MCA 05, Schedule A1 of the MCA 05, the Deprivation of Liberty Safeguards Code of Practice and any subsequent Code issued to accompany the MCA 05 from time to time.

D12.3. The Provider shall in its role as Managing Authority (where applicable) make application(s) for Standard Authorisation to the Supervisory Body for the Administrative Area.  The terms Managing Authority, Supervisory Body and Standard Authorisation within this Clause D12 are as defined in the MCA 05 and the Codes of Practices related to it.
 
D13. Whistleblowing – Public Disclosure Act 1998
D13.1. The Provider shall comply with the Public Interest Disclosure Act 1998 (as if such Act applied to the Provider) and shall establish and update as required a procedure for its Staff encouraging Staff to report to the Provider any incidents of malpractice within the Provider or Council.  In this context ‘malpractice’ shall include any fraud or financial irregularity, corruption, criminal offences, failure to comply with any legal or regulatory obligation, endangering the health or safety of any individual [Service User], endangering the environment, serious misconduct or serious financial maladministration.

D13.2. The Provider must provide evidence if required by the Council of robust and effective whistle-blowing policies including a guarantee to Staff, individuals and Service Users that using the whistle blowing procedures appropriately will not prejudice their own position and prospects.

D13.3. [bookmark: _Hlk19524134]The Provider shall promptly notify the Council upon a whistleblowing complaint being made to it and outline the proposals for dealing with and investigating such complaint.  The Provider will undertake to add to such arrangements any requirements requested by the Council acting reasonably and will continue to update the Council until such time the complaint is resolved.

D14. Safeguarding (Adults at Risk and Children)
D14.1. [bookmark: _Hlk536190207]The Provider always ensure that throughout the Agreement from the Commencement Date that all the necessary arrangements to ensure compliance with the Safeguarding Vulnerable Groups Act 2006 (as amended) and all other Laws relevant to the duty to safeguard and promote the welfare of children and Adults at Risk (as defined under the Care Act 2014) in the delivery of all aspects of the Service.

D14.2. [bookmark: _Hlk536190240]The Provider must always and ensure that its Staff always comply with and abide by the Safeguarding Policies, as amended from time to time, in the protection of adults and/or children from the risk of abuse. The Provider undertakes to check the Safeguarding Policies websites regularly and shall subscribe to updates from the websites.  If the Provider encounters any difficulty in accessing the Safeguarding Policies via the website links provided, the Provider shall notify the Council’s Authorised Representative with immediate effect.  Any subsequent changes to the Safeguarding Policies following any updates shall be disseminated to all Staff.

D14.3. In the event that a conflict arises between the Provider’s safeguarding policies and procedures and the Safeguarding Policies, the Safeguarding Policies shall prevail and be followed by the Provider.

D14.4. The Provider accepts an obligation to work to protect children and Adults at Risk from abuse in accordance with the Safeguarding Policies and where appropriate, to do so in partnership with any other agencies.

D14.5. [bookmark: _Hlk536190364]The Provider must ensure that all Staff are aware of safeguarding issues as covered by the Safeguarding Policies and the steps they must take in response to any concerns, suspicions or allegations of harm from abuse or neglect made to them or any observations they make about the abuse of children and Adults at Risk.

D14.6. The Provider must ensure that:
D14.6.1.  all Staff undertake basic induction training with respect to issues as covered by the Safeguarding Policies, including awareness that abuse can take place and their duty to report concerns, suspicions or allegations of harm from abuse or neglect; and
D14.6.2. All staff are assessed as competent over a 12-month rolling period 

D14.7. The Provider must have in place comprehensive procedures for reporting of and managing allegations against Staff which demonstrates the promotion of the safety and welfare of children and Adults at Risk and which are compliant with statutory requirements and the Safeguarding Policies.

D14.8. The Provider must co-operate with any audit undertaken by the Council (or its agent) into the extent to which its operational guidance continues to be appropriate for the protection of children and/or Adults at Risk, the training available to its Staff, and the conduct of any investigations undertaken by or involving the Provider.

D14.9. On completion of all safeguarding investigations, if it is subsequently determined under the Safeguarding Policies that the allegation of abuse was substantiated and that a member of Staff has committed any physical, sexual, psychological or financial abuse in respect of a Service User or Carer the Council may:
D14.9.1. [bookmark: _Hlk536190870]require the Provider to immediately cease to use the services of that member of Staff in provision of the Services, including removal of them from the Premises; and/or;
D14.9.2. suspend the Services; or
D14.9.3. terminate this Agreement and recover any losses resulting from the termination.

D14.10. The Provider shall fully indemnify the Council against any claims made by or on behalf of the member of Staff in respect of discrimination claims or termination of their employment following the action taken by the Council under this Clause D.

D14.11. In relation to Adults at Risk, the Provider shall immediately refer to the Council’s lead officer for PiPoT (Person in a Position of Trust) any information about Staff or other individual in a position of trust who has behaved in a way which indicates that they may be unsuitable to be in a position of trust or who may pose a risk of harm due to their actions deriving from their personal life.  The referral is made to the Council’s Contact and Response Team.

D14.12. In relation to children’s safeguarding, the Provider shall immediately refer to the Council’s Local Authority Designated Officer (LADO) any information about any Staff or other individual in a position of trust who has behaved in a way which indicates that they may be unsuitable to be in a position of trust or who may pose a risk of harm to children due to their actions deriving from their personal life. The referral is made to the Council’s Contact and Response Team.

D15. Serious Incidents

D15.1. The Provider shall notify Serious Incidents to the Council and any Regulatory Body as applicable, in accordance with the Law.

D15.2. The Provider shall comply with the arrangements for reporting, investigating, implementing any recommendations or actions arising out of a Serious Incident.

D15.3. Subject to the Law, the Council shall have complete discretion to use the information provided by the Provider under this Clause D15.

D16. Anti-Slavery & Trafficking
D16.1. In performing its obligations under the Agreement, the Provider shall:
D16.1.1. comply with all applicable anti-slavery and human trafficking laws, statutes, regulations and codes from time to time in force including but not limited to the Modern Slavery Act 2015 (“MSA”); and
D16.1.2. [bookmark: a118055]comply with and maintain throughout the Term of this Agreement its own anti-slavery policy and procedures to ensure its compliance; and
D16.1.3. not engage in any activity, practice or conduct that would constitute an offence under sections 1, 2 or 4, of the MSA were such carried out in the UK; and
D16.1.4. include in its contracts with its subcontractors and suppliers anti-slavery and human trafficking provisions that are at least as onerous as those set out in this Clause D16 and require that each of its subcontractors and suppliers comply with the Anti-slavery policy, all applicable anti-slavery and human trafficking laws, statutes, regulations and codes from time to time in force including but not limited to the MSA.

D16.2. [bookmark: a965695][bookmark: a637165]The Provider represents and warrants that at the date of this Agreement that neither the Provider nor any of its officers, employees (including but not limited to Staff) or other persons associated with it:
D16.2.1. [bookmark: a912288]has been convicted of any offence involving slavery and human trafficking; and
D16.2.2. having made reasonable enquiries, to the best of its knowledge, has been or is the subject of any investigation, inquiry or enforcement proceedings by any governmental, administrative or regulatory body regarding any offence or alleged offence of or in connection with slavery and human trafficking.

D16.3. [bookmark: _Hlk16852626]The Provider shall implement due diligence procedures for its Sub-contractors, and suppliers and other participants in its supply chains, to ensure that there is no slavery or human trafficking in its supply chains.

D16.4. The Provider shall not subcontract its obligations under this Agreement without the prior written approval of the Council of the proposed Sub-contractor and terms of such sub-contract, which must be on the same terms as this Agreement.

D16.5. The Provider shall prepare and deliver to the Council, by the anniversary of the Commencement Date each year, an annual slavery and human trafficking report setting out the steps it has taken to ensure compliance with this clause D16 and the MSA.

D16.6. The Provider shall:
D16.6.1. [bookmark: a427584]maintain a complete set of records to trace the supply chain of all Services provided to the Council in connection with this Agreement; and
D16.6.2. [bookmark: a1029955]permit the Council and its third-party representatives, on reasonable notice during normal business hours, but without notice in case of any reasonably suspected breach of this clause D16, to have access to and take copies of the Provider’s records and any other information and to meet with the Provider’s personnel (not limited to Staff) to audit the Provider’s compliance with its obligations this Clause D16; and
D16.6.3. [bookmark: a541033]implement annual audits of its compliance and its subcontractors' and suppliers' compliance with its anti-slavery policy, either directly or through a third-party auditor. The first set of audits shall be completed by the Commencement Date.
D16.7. [bookmark: a112196]The Provider shall implement a system of training for its Staff, suppliers and subcontractors to ensure compliance with its anti-slavery policy, keeping a record of all training so offered and completed to ensure compliance with the anti-slavery policy and shall make a copy of the record available to the Council on request.

D16.8. [bookmark: a527491]The Provider shall indemnify the Council against any losses, liabilities, damages, costs (including but not limited to legal fees) and expenses incurred by, or awarded against, the Council as a result of any breach of its anti-slavery policy.

D16.9. The Provider represents, warrants and undertakes that it conducts its business in a manner that is consistent with its anti-slavery policy.

D16.10. The Council may terminate the Agreement with immediate effect by giving written notice to the Provider if the Provider commits a breach of any part of this Clause D16.

[bookmark: _Toc70330671][bookmark: _Toc81389490]PART E:	INFORMATION MANAGEMENT, SHARING AND PROTECTION

E1. Data Protection
E1.1. The Provider shall at all times comply with and act in accordance Data Protection Legislation.

E1.2. The Council and Provider have identified the data protection roles and responsibilities for the Provider and the Council in relation to the protection of Personal Data in Schedule 4 (Data Protection).

E1.3. All relevant obligations for the control or processing of Personal Data and/or Personal Data sharing requirements for this Service that Provider and/or the Council are required to adhere to during the Term as set out in Schedule 4 (Data Protection).

E2. Council Data
E2.1. The Provider shall not delete or remove any proprietary notices contained within or relating to the Council Data.

E2.2. The Provider shall not store, copy, disclose, or use the Council Data except as necessary for the performance by the Provider of its obligations under this Agreement or as otherwise expressly authorised in writing by the Council.

E2.3. To the extent that Council Data is held and/or processed by the Provider, the Provider shall supply that Council Data to the Council as requested by the Council in the format specified in this Agreement.

E2.4. Upon receipt or creation by the Provider of any Council Data and during any collection, processing, storage and transmission by the Provider of any Council Data, the Provider shall take all precautions necessary to preserve the integrity of the Council Data and to prevent any corruption or loss of the Council Data.

E2.5. The Provider shall perform secure back-ups of all Council Data and shall ensure that up-to-date back-ups are stored off-site.  The Provider shall ensure that such back-ups are available to the Council at all times upon request.

E2.6. The Provider shall ensure that any system on which the Provider holds any Council Data, including back-up data, is a secure system that complies with the Specification.

E2.7. The Provider shall notify the Council immediately upon the Council Data is corrupted, lost or sufficiently degraded so as to be unusable. In the event that this occurs as a result of the Provider’s Breach the Council may:
E2.7.1. require the Provider (at the Provider’s expense) to restore or procure the restoration of the Council Data and the Provider shall do so as soon as practicable and within such period as the Council requires; and/or
E2.7.2. itself restore or procure the restoration of the Council Data.  The Provider shall reimburse the Council for any reasonable expenses incurred in doing so.

E2.8. If at any time the Provider suspects or has reason to believe that Council Data has or may become corrupted, lost or degraded in any way for any reason, then the Provider shall notify the Council immediately and inform the Council of the remedial action the Provider proposes to take.

E2.9. The provisions of this Clause E2 shall apply during the Term and indefinitely after its expiry.

E2.10. The Provider shall have always during the Term, have in place and maintain (at its own costs) its accreditation of the Government’s Cyber Essentials Scheme (as amended from time to time), and shall provide to the Council, at intervals not exceeding twelve (12) months from the Commencement Date, a certificate signed by an authorised and accredited independent verifier, confirming its continued accreditation with the Government’s Cyber Essentials Scheme.

E3. Confidential Information
E3.1. Other than as allowed in this Agreement or as required by Law, Confidential Information is owned by the Disclosing Party and Receiving Party has no right to use it.

E3.2. Subject to Clauses E3.4 and E3.4, the Receiving Party agrees:
E3.2.1. to use the Disclosing Party’s Confidential Information only in connection with the Receiving Party’s performance under this Agreement; and
E3.2.2. not to disclose the Disclosing Party’s Confidential Information to any third party or to use it to the detriment of the Disclosing Party; and
E3.2.3. to maintain the confidentiality of the Disclosing Party’s Confidential Information and to return it immediately on receipt of written demand from the Disclosing Party.

E3.3. The Receiving Party may disclose the Disclosing Party’s Confidential Information:
E3.3.1. in connection with any dispute resolution under Clause H1 (Dispute Resolution);
E3.3.2. in connection with any litigation between the Parties;
E3.3.3. to comply with the Law;
E3.3.4. to its Staff, consultants and sub-contractors, who shall in respect of such Confidential Information be under a duty no less onerous than the Receiving Party’s duty set out in Clause E3.2;
E3.3.5. to comply with a Regulatory Bodies request.

E3.4. The obligations in Clause E3.1 and E3.2 will not apply to any Confidential Information which:
E3.4.1. is in or comes into the public domain other than by Breach;
E3.4.2. the Receiving Party can show by its records was in its possession before it received it from the Disclosing Party; or
E3.4.3. the Receiving Party can prove that it obtained or was able to obtain from a source other than the Disclosing Party without breaching any obligation of confidence.

E3.5. The Receiving Party shall indemnify the Disclosing Party and shall keep the Disclosing Party indemnified against Losses and Indirect Losses suffered or incurred by the Disclosing Party as a result of any breach of this Clause E3.

E3.6. The Parties acknowledge that damages would not be an adequate remedy for any breach of this Clause E3 by the Receiving Party, and in addition to any right to damages the Disclosing Party shall be entitled to the remedies of injunction, specific performance and other equitable relief for any threatened or actual breach of this Clause E3.

E3.7. This Clause E3 shall not limit the Public Interest Disclosure Act 1998 in any way whatsoever.

E3.8. The obligations in Clause E3.1 and E3.2 shall not apply where the Confidential Information is related to an item of business at an executive meeting of the Council or of any committee, sub-committee or joint committee of the Council or is related to an executive decision of the Council and it is not reasonably practicable for that item of business to be transacted or that executive decision to be made without reference to the Confidential Information, provided that the Confidential Information is exempt information within the meaning of Section 101 of the Local Government Act 1972 (as amended), the Council shall consider properly whether or not to exercise its powers under Part V of that Act or (in the case of executive decisions) under the Local Authorities (Executive Arrangements) (Access to Information) (England) Regulations 2000 as amended to prevent the disclosure of that Confidential Information and in doing so shall give due weight to the interests of the Provider and where reasonably practicable shall consider any representations made by the Provider.

E3.9. The Provider may only disclose the Council's Confidential Information to its Staff who are directly involved in the provision of the Services and who need to know the relevant aspects Council’s Confidential Information.  The Provider shall ensure that it only provides to such Staff such parts of the Council’s Confidential Information as is strictly necessary for the purposes of the Services and shall ensure that such Staff are aware of and shall comply with these obligations as to confidentiality.  The Provider shall not, and shall ensure that its Staff do not, use any of the Council's Confidential Information received otherwise than for the purposes of this Agreement.

E3.10. Nothing in this Agreement shall prevent the Council from disclosing the Provider's Confidential Information:
E3.10.1. to any Crown body or any other contracting authority. All Crown bodies or contracting authorities receiving such Confidential Information shall be entitled to further disclose the Confidential Information to other Crown bodies or other contracting authorities on the basis that the information is confidential and is not to be disclosed to a third party which is not part of any Crown body or any contracting public body;
E3.10.2. to any consultant, provider or other person engaged by the Council or any person conducting an Office of Government Commerce gateway review;
E3.10.3. for the examination and certification of the Council's accounts;
E3.10.4. for any examination pursuant to Section 6(1) of the National Audit Act 1983 of the economy, efficiency and effectiveness with which the Council has used its resources; or
E3.10.5. to any party to whom the Council intends to novate this Agreement in accordance with Part F.

E3.11. Nothing in this Clause E3 shall prevent either Party from using any techniques, ideas or know-how gained during the performance of the Agreement in the course of its normal business to the extent that this use does not result in a disclosure of the other party's Confidential Information or an infringement of Intellectual Property Rights.

E4. FOIA & EIR
E4.1. The Provider acknowledges that the Council is subject to the requirements of the FOIA and EIR and shall assist and co-operate with the Council (at the Provider's expense) to enable the Council to comply with these information disclosure requirements regarding information relating to the Services.

E4.2. The Provider shall and shall procure that its Sub-contractors shall:
E4.2.1. transfer the Request for Information relating to the Services delivered to the Council as soon as practicable after receipt and in any event within two (2) Business Days of receiving a Request for Information;
E4.2.2. provide the Council with a copy of all Information in its possession or power in the form that the Council requires within five (5) Business Days (or such other period as the Council may specify) of the Council requesting that Information; and
E4.2.3. provide all necessary assistance and any representations as to why an exemption to disclosure under the FOIA or an exception to disclosure under the EIR applies as reasonably requested by the Council to enable the Council to respond to a Request for Information within the time for compliance set out in section 10 of the FOIA or regulation 5 of the EIR.

E4.3. The Council shall be responsible for determining at its absolute discretion whether any Information:
E4.3.1. is exempt from disclosure in accordance with the provisions of the FOIA or the EIR; and/or
E4.3.2. is to be disclosed in response to a Request for Information.

E4.4. In no event shall the Provider respond directly to a Request for Information unless expressly authorised to do so by the Council.

E4.5. The Provider acknowledges that the Council may, acting in accordance with the Secretary of State for Constitutional Affairs' Code of Practice on the discharge of Public Authorities' functions under Part 1 of FOIA (issued under section 45 of the FOIA, November 2004), and the equivalent Code of Practice issued under Regulation 16 of the EIR will be obliged under the FOIA or the EIR to disclose Information:
E4.5.1. without consulting with the Provider; or
E4.5.2. following consultation with the Provider and having taken its views into account,
provided always that where Clause E4.3.2 applies the Council shall, in accordance with any recommendations of the Code, take reasonable steps, where appropriate, to give the Provider advanced notice, or failing that, to draw the disclosure to the Provider 's attention after any such disclosure.

E4.6. The Provider shall ensure that all Information produced in the course of this Agreement or relating to this Agreement is retained for disclosure and shall permit the Council to inspect such records as requested from time to time.

E4.7. The Provider acknowledges that any details provided by it outlining information that it considers to be confidential or commercially sensitive are of indicative value only and that the Council may nevertheless be obliged to disclose such information in accordance with Clause E4.5.

E5. Acknowledgment Publicity and Media
E5.1. The Provider shall acknowledge the support of the Council in any materials that refer to the Services and in any written or spoken public presentations about the Services.  Such acknowledgements (where appropriate or as requested by the Council) shall include the Council's name and logo (or any future name or logo adopted by the Council) using the templates provided by the Council from time to time.  In using the Council's name and logo, the Provider shall comply with all reasonable branding guidelines issued by the Council from time to time.
E5.2. The Provider shall ensure where the Council’s name and logo are used in any marketing or publicity material, the Provider shall ensure that the materials are of a satisfactory quality and will not bring the Council into disrepute.


E6. Intellectual Property Rights
E6.1. [bookmark: _Hlk19092932]The Provider in providing the Services shall not infringe the copyright, design right, patent or any other Intellectual Property Right of any third party and indemnifies the Council against any claim made against it arising from any infringement of any intellectual property right belonging to any third party.

E6.2. The copyright and any other Intellectual Property Right in:
E6.2.1. material made available to the Provider by the Council so that the Provider can perform this Agreement, and
E6.2.2. any material prepared by or for the Provider for use or intended for use in the performance of this Agreement
shall belong to the Council.

E6.3. The Council grants the Provider a non-exclusive licence, non-transferable licence during the Term to copy and use such materials for the purpose of the performance of the Services only.  It is the condition of this licence that:
E6.3.1. the material shall be kept safe by the Provider and its employees, consultants, agents or sub-providers; and
E6.3.2. the licence is granted solely to the extent necessary for performing the Services in accordance with this Agreement.

E6.4. The licence granted by the Council includes the grant sub-licence to Sub-contractors provided that written consent of the Council is obtained provided that where consent is obtained by the Provider, the Provider shall not and shall procure that the Sub-contractor do not used the licensed materials for any other purpose or for the benefit of any person other than the Council.

E7. Records, Inspection and Audit
E7.1. The Provider must maintain full and accurate records and accounts of the operation of the Agreement including the Services provided under it including but not limited to accurate books of accounts, Service records, financial details, correspondence, timesheets, Staff records and other documents relating to the Service. Archiving systems must be in place and such documents are to be kept separate from those relating to matters not relating to this Agreement.  The Provider shall keep such records for six (6) years from the end of the Term.

E7.2. The Provider must comply with all reasonable written requests made by the Auditor for entry to the Premises, Provider’s premises and/or the premises of any Sub-contractor for the purposes of auditing, viewing, observing or inspecting such premises and/or the provision of the Services, and for information relating to the provision of the Services.

E7.3. Notwithstanding Clause E7.2 above the Provider acknowledges and agrees that the Council’s Authorised Representative or their nominee or Auditor may enter the Premises, Provider’s premises and/or the premises of any Sub-contractor without notice for the purposes of auditing, viewing, observing or inspecting such premises and/or the provision of the Services.

E7.4. During any audit undertaken, the Provider must provide the Council with all reasonable co-operation and assistance in relation to that audit, including:
E7.4.1. all reasonable information requested within the scope of the audit;
E7.4.2. reasonable access to the Premises, Provider’s premises and/or the premises of any Sub-provider/contractor;
E7.4.3. providing all reasonable facilities to the Council’s Authorised Representative and/or Auditor; and
E7.4.4. access to the Staff.
The Council shall use its reasonable endeavours to ensure that the conduct of any audit does not unreasonably disrupt the Provider or delay the provision of the Services.

E7.5. The Provider will consider and respond to the recommendations/findings arising from any audit, investigation or review and implement any recommendations arising therefrom unless otherwise agreed with the Council in writing.

E7.6. The obligations under this Clause E7 shall survive the termination of the Agreement howsoever terminated and the Provider agrees and acknowledged that for a period of six (6) years after the expiry of the Term to the Council and the Auditor may request all and any information in accordance with this Clause E7, and the Provider agrees to comply with all such requests.

E7.7. The Council shall use reasonable endeavours to ensure that the conduct of each audit does not unreasonably disrupt the Provider or delay the provision of the Services save insofar as the Provider accepts and acknowledges that control over the conduct of audits carried out by the Auditor is outside of the control of the  Council.

E7.8. The Parties agree that they shall bear their own respective costs and expenses incurred in respect of compliance with their obligations under this Clause E7 unless the audit reveals a Fundamental Breach by the Provider in which case the Provider shall reimburse the Council for the Council's reasonable costs incurred in relation to the audit.

E8. Information for Procurement and Retendering
E8.1. Notwithstanding Clauses E3 (Confidential Information) and E1 (Data Protection) the Provider must provide the Council with such information and data as the Council may reasonably require to enable the Council to prepare the necessary documentation to undertake procedures leading to the award of a new contract (this may include the appointment of another person to provide the Services in place of the Provider).  For the avoidance of doubt the Council shall not be able to request from the Provider any information or data which relates solely to the business or tax affairs of the Provider and does not touch or concern the Service.

E9. Attendance at Meetings of the Council
E9.1. The Provider shall throughout the Term and for a period of six (6) years after expiry of the Agreement give all reasonable assistance to the Council including attending formal meetings of the Council, including but not limited to the Council’s Scrutiny Commission, in order to answer questions relating to the Agreement. If the Council requires such assistance after the expiry of the Agreement the Council shall pay the reasonable expenses of the Provider arising as a result of providing such assistance.

E10. Service User Records

E10.1. The Provider must create, maintain, store and retain Service User Records for all Service Users.  The Provider must retain Service User Records for a period of at least ten (10) years from the expiry of the Agreement.  and securely destroy them thereafter in accordance with any applicable guidance.

E10.2. The Provider must:
E10.2.1. use Service User records solely for the execution of the Provider’s obligations under this Agreement; and
E10.2.2. give each Service User full and accurate information regarding his/her support and services received.


[bookmark: _Toc81389491]PART F. 	CONTROL OF THE AGREEMENT
F1. Assignment and Sub-contracting 

F1.1. The Council may assign, novate or dispose of its rights and obligations under this Agreement either in whole or part to any contracting authority (as defined in The Public Contracts Regulations 2015); or transfer, assign or novate its rights and obligations where required by Law.

F1.2. [bookmark: _Hlk16002044]The Provider must not assign, delegate, transfer, Sub-contract, change or otherwise dispose of all or any of its rights or obligations under this Agreement without first obtaining the Council’s confirmation in writing consenting to the appointment of the Sub-contractor (such consent not to be unreasonably withheld or delayed)

F1.3. The Council’s consent to Sub-contracting under this Clause F will not relieve the Provider of its liability to the Council for the proper performance of any of its obligations under this Agreement and the Provider shall be responsible for the acts, Breach or neglect of any Sub-contractor, or its employees or agents in all respects as if they were the acts, Breach or neglect of the Provider.

F1.4. The Provider may only Sub-contract where it does so on terms and conditions which are substantially similar to those imposed on it pursuant to this Agreement unless otherwise approved in writing by the Council’s Authorised Representative.

F2. TUPE
F2.1. The Parties agree to comply with the provisions of Schedule 5 in relation to TUPE.

F3. Variations 
F3.1. Subject to Clause F3.4 below, either Party may during the Term, by written notice to the other Party request a variation to the Services and/or Agreement (‘Variation Notice’) provided that such variation does not amount to a material change to the Agreement.  A Variation Notice must set out in as much detail as is reasonably practicable the proposed variation(s).

F3.2. If a Variation Notice is issued by either Party, the Council and the Provider must enter into good faith negotiations for a period of not more than thirty (30) Business Days from the date of that Variation Notice (unless such period is extended by the Parties in writing) with a view to reaching agreement on the proposed variation If the Parties are unable to agree the Variation Notice within such time period (or extended time period), the proposed variation shall be deemed withdrawn and the Parties shall continue to perform their obligations under this Agreement.

F3.3. No variation to this Agreement will be valid or of any effect unless agreed in writing by the Council’s Authorised Representative (or their nominee) and the Provider’s Authorised Representative (or their nominee) in accordance with Clause A4 (Notices).

F3.4. The Provider acknowledges that minor variations that are not material changes to the Agreement may be required to any Schedule during the Term and if so these minor variations will be forwarded to the Provider for agreement by letter, email or electronically via the portal (such agreement not to be unreasonably withheld) and once agreed the varied Schedule will be substituted within the Agreement from the date of that variation.

F3.5. the Provider acknowledges that writing shall include electronic confirmation via the portal of the Provider’s agreement to a minor variation. 

F4. Law & Change in Law
F4.1. The Provider shall comply at all times with the Law in its performance of this Agreement.

F4.2. The Provider shall neither be relieved of its obligations to perform the Services in accordance with the terms of the Agreement nor be entitled to an increase in the Price payable by the Council as the result of a General Change in Law.

F4.3. If a Qualifying Change in Law occurs or will occur during the Term, the Provider shall notify the Council of the likely effects of that Qualifying Change in Law, including:
F4.3.1.  whether any change is required to the Services, the Price or this Agreement as a direct consequence of the Qualifying Change in Law; and
F4.3.2. whether any relief from compliance with the Provider’s obligations is required as a direct consequence of the Qualifying Change in Law, including any obligation to achieve any stipulations as to time or to meet any service level requirements at any time.

F4.4. As soon as practicable after any notification in accordance with Clause F4.3 the Parties shall discuss and agree the matters referred to in that Clause and any ways in which the Provider can mitigate the effect of the Qualifying Change of Law.  In particular the Provider shall:
F4.4.1. provide evidence that the Provider has minimised any increase in costs or maximised any reduction in costs, including in respect of the costs of its Sub-contractors;
F4.4.2. [bookmark: _Toc16166173][bookmark: _Toc16166264]demonstrate that a foreseeable Qualifying Change in Law had been considered by the Provider before it occurred;
F4.4.3. provide evidence as to how the Qualifying Change in Law has affected the cost of providing the Services; and
F4.4.4. demonstrate that any expenditure that has been avoided has been considered in amending the Price.

F4.5. Any increase in the Price or relief from the Provider’s obligations agreed by the Parties pursuant to this Clause F4 shall be implemented in accordance with Clause F3 (Variations).

F5. No Waiver
F5.1. The failure of either Party to insist upon strict performance of any provision of the Agreement, or the failure of either Party to exercise, or any delay in exercising, any right or remedy shall not constitute a waiver of that right or remedy and shall not cause a diminution of the obligations established by the Agreement.

F5.2. A waiver of any right or remedy arising from Breach shall not constitute a waiver of any right or remedy arising from any other or subsequent Breach.

F5.3. No waiver shall be effective unless it is expressly stated to be a waiver and communicated to the other Party in writing in accordance with Clause A4 (Notices).


[bookmark: _Toc70330672][bookmark: _Toc81389492]PART G: 	LIABILITY, INDEMNITY & WARRANTY
G1. Indemnities
G1.1. The Provider shall indemnify and keep indemnified the Council against all actions, proceedings, costs, claims, demands, liabilities, losses and expenses whatsoever, whether arising in tort (including negligence) default or Breach, to the extent that any such loss or claim is due to the Breach, negligence, wilful default or fraud of itself or of its employees or of any of its Sub-contractors save to the extent that the same is directly caused by or directly arises from the negligence, Breach or applicable law by the Council.

G1.2. The Council may, amongst other things, recover as a direct loss:
G1.2.1. any additional operational and/or administrative expenses arising from the Breach;
G1.2.2. any wasted expenditure or charges rendered unnecessary and/or incurred by the Council arising from the Breach; and
G1.2.3. the additional cost of procuring replacement services for the remainder of the Term following termination of the Agreement as a result of a breach by the Provider.

G1.3. The Parties expressly agree that the Council shall be entitled to an order for specific performance to enforce any provision of this Agreement.

G2. Limitation of Liability 

G2.1. Neither Party shall be liable to the other Party (as far as permitted by Law) for indirect Losses relating to this Agreement save where any liability arises under or by virtue of an express indemnity set out in this Agreement.

G2.2. Each Party must always take all reasonable steps to minimise and mitigate any Losses for which it is entitled to be indemnified by or bring a claim against the other Party pursuant to this Agreement.

G2.3. Nothing in this Agreement will exclude or limit the liability of either Party for:
G2.3.1. death or personal injury caused by its negligence; or
G2.3.2. fraud or fraudulent misrepresentation; or
G2.3.3. conditions implied by section 2 of the Supply of Goods and Services Act 1982
G2.3.4. fraudulent misrepresentation; or
G2.3.5. defective products; or
G2.3.6. breach of intellectual property rights; or
G2.3.7. breach of statutory duty.

G2.4. Nothing in the Agreement shall impose any liability on the Council in respect of any liability incurred by the Provider to any other person.

G3. Taxation, National Insurance and Employment Liability
G3.1. The Parties acknowledge and agree that the Agreement constitutes a contract for the provision of Services and not a contract of employment.  The Provider shall at all times indemnify the Council and keep the Council indemnified in full from and against all claims, proceedings, actions, damages, costs, expenses, liabilities and demands whatsoever and howsoever arising by reason of any circumstances whereby the Council is alleged or determined to have been assumed or imposed with the liability or responsibility for the Staff (or any of them) as an employer of the Staff and/or any liability or responsibility to HM Revenue and Customs as an employer of the Staff whether during the Term or arising from termination or expiry of the Agreement.

G4. Insurance Requirements
G4.1. The Provider shall at its own cost effect and maintain insurance with a reputable insurance company providing an adequate level of cover in respect of all risks which may be incurred by the Provider, arising out of the Provider’s performance of its obligations under the Agreement, including death or personal injury, loss of or damage to property or any other loss or any other insurances required by Law.

G4.2. The ‘Required Insurance’ and the minimum levels of cover required are identified at Schedule 6 (Insurance Requirements).  Such insurance shall be maintained for the duration of the Term and for a minimum of 6 (six) years following the end of the Term.

G4.3. The provisions of any insurance or the amount of cover shall not relieve the Provider of any liabilities under the Agreement.  It shall be the responsibility of the Provider to determine the amount of insurance cover that will be adequate to enable the Provider to satisfy any liability under this Agreement.

G4.4. [bookmark: _Hlk19093530]The Required Insurances must include cover in respect of any financial loss arising from any professional advice given or omitted to be given by the Provider.

G4.5. The Provider shall, from time to time and in any event within five (5) Business Days of a written request, provide documentary evidence to the Council that any Required Insurances taken out by the Provider pursuant to this Clause G4 are fully maintained and that any premiums on them and/or contributions in respect of them if any are fully paid.

G4.6. For avoidance of doubt such Required Insurances shall:
G4.6.1. be maintained in the name of the Provider;
G4.6.2. be obtained from a reputable indemnifier, who has not been identified by the Council as being unacceptable to the Provider;
G4.6.3. ensure that the Provider is liable to make good any deficiency in the event that the proceeds of any indemnity arrangement are insufficient to cover the settlement or any claim;
G4.6.4. ensure that the Provider warrants that it shall not take any action or fail to take any reasonable action or (in so far as it is reasonable and within its power) permit or to allow others to take or fail to take any action, as a result of which the indemnity arrangement may be rendered void, voidable, unenforceable, or be suspended or impaired in whole or in part or which may otherwise render any sum paid out under such indemnity arrangement repayable in whole or part.

G4.7. Upon expiry or termination of this Agreement the Provider shall (and shall use its reasonable endeavours to procure that each of its material Sub-contractors shall) procure that any ongoing liability it has or may have in negligence to any Service User arising out of any care and support under this Agreement shall continue to be the subject of appropriate indemnity arrangements for the period of twenty-one (21) years from the termination or expiry of this Agreement or until such earlier date as that liability may reasonably be considered to have ceased to exist.

G4.8. In connection with the Services, unless the Council and the Provider otherwise agree in writing, the Provider shall not require, and shall ensure that no other person shall require any Service User to sign any document whatsoever containing any waiver of the Provider’s liability (other than a waiver in reasonable terms relating to personal property) to that Service User, except for where such a document is required pursuant to medical research procedures approved by the local research ethics committee and the Service User has given consent in accordance with the Service User consent policy.

G4.9. The Required Insurances referred to in this Clause G4 shall contain a clause waiving the insurers’ subrogation rights against the Council and its employees and agents.

G4.10. The Provider shall give the Council notification within ten (10) Business Days after any claim in excess of £10,000 (indexed) on any of the Required Insurances or which, but for the application of the applicable policy excess, would be made on any of the Required Insurances and (if required by the Council) give full details of the incident giving rise to the claim.

G4.11. The Provider shall give the Council notification as soon as possible of any cancellation, non-renewal or any adverse material change to any of the Required Insurances.

G4.12. If, for whatever reason, the Provider fails to give effect to and maintain the Required Insurances the Council may make alternative arrangements to protect its interests and may recover the costs of such arrangements from the Provider.

G4.13. This Clause G4 shall survive in all respects the expiry of this Agreement or its termination for any reason.

G5. Warranties and Representations
G5.1. The Provider warrants and represents that: 
G5.1.1. It has full capacity and authority to enter into this Agreement and the Agreement is signed by a duly authorised signatory of the Provider;
G5.1.2. all necessary Consents have been obtained and are in full force and effect;
G5.1.3. its execution of this Agreement does not and will not contravene or conflict with its constitution, any Law, or any contract to which it is a party, or which is binding on it or any of its assets;
G5.1.4. in entering this Agreement, it has not committed any Fraud;
G5.1.5. as at the Commencement Date, all information, statements and representations contained in the tender submitted by the Provider (within the Procurement Documents) remains true, accurate and not misleading, save as may have been specifically disclosed in writing to the Council prior to execution of the Agreement and it will advise the Council of any fact, matter or circumstance of which it may become aware which would render any such information, statement or representation to be false or misleading;
G5.1.6. to the best of its knowledge, nothing will have, or is likely to have, a material adverse effect on its ability to perform its obligations under this Agreement;
G5.1.7. it has the right to permit disclosure and use of Confidential Information for the purpose of this Agreement;
G5.1.8. no claim is being asserted and no litigation, arbitration or administrative proceeding is presently in progress or, to the best of its knowledge and belief, pending or threatened against it or its assets which will or might affect its ability to perform its obligations under the Agreement;
G5.1.9. it is not subject to any contractual obligation, compliance with which is likely to have an adverse effect on its ability to perform its obligations under the Agreement;
G5.1.10. it owns, has obtained or is able to obtain, valid licences for all Intellectual Property Rights (IPRs) that are necessary for the performance of its obligations under the Agreement;
G5.1.11. in the three (3) years prior to the Commencement Date:
a) It has conducted all financial accounting and reporting activities in compliance in all material respects with the generally accepted accounting principles that apply to it in any country where it files accounts;
b) It has been in full compliance with all applicable securities and tax laws and regulations in the jurisdiction in which it is established; and
c) It has not done or omitted to do anything which could have a material adverse effect on its assets, financial condition or position as an ongoing business concern or its ability to fulfil its obligations under this Agreement; and
d) No proceedings or other steps have been taken and not discharged (nor, to the best of its knowledge are threatened) for the winding up of the Provider or for its dissolution or for the appointment of a receiver, administrative receiver, liquidator, manager, administrator or similar officer in relation to any of the Provider’s assets or revenue.
G5.2. The Council warrants and represents that: 
G5.2.1. it has full power and Council to enter into this Agreement and all necessary approvals and consents have been obtained and are in full force and effect;
G5.2.2. it has the right to permit disclosure and use of Confidential Information for the purpose of this Agreement; and
G5.2.3. to the best of its knowledge, nothing will have, or is likely to have, a material adverse effect on its ability to perform its obligations under this Agreement.
G5.3. The warranties set out in this Clause G5 are given on the Commencement Date and repeated on every day during the Term.

G5.4. The Provider must notify the Council in writing within five (5) Business Days following the occurrence of any event or circumstance which would or might render any warranty on its part untrue or misleading, providing full details as appropriate.


[bookmark: _Toc70330673][bookmark: _Toc81389493]PART H:	DISPUTE RESOLUTION, BREACH AND TERMINATION

H1. Dispute Resolution
H1.1. If the Parties are in Dispute, they must seek in good faith to resolve the Dispute following the process set out in this Clause H1.

H1.2. Where either Party wishes to raise a Dispute under the contract it must first do so in writing and shall include a full description of the issues in Dispute, the implications of the issue under Dispute on the Party and its proposed resolution to the Dispute. This shall be sent by the Authorised Representative of the Party raising the Dispute to the Authorised Representative of the other Party who shall, in the first instance try and resolve the Dispute at a local level.

H1.3. If there is a Dispute between the Parties that cannot be resolved at local level by the Parties’ Authorised Representatives it shall be referred to a senior officer of the Council and a senior representative of the Provider for resolution.

H1.4. If any dispute is not resolved within twenty-one (21) Business Days of a referral under Clause H1.3 (or such longer period as the Parties may agree), and then either Party may refer the dispute or difference to the arbitration of a person to be agreed upon by the Parties (‘Arbitrator’), such reference to be served upon the other Party in writing.

H1.5. Where the Parties agree that it would be more appropriate the reference under Clause H1.4 above will be able to be made to a mediator being a person to be agreed upon by the Parties (‘Mediator’). 

H1.6. For the avoidance of doubt a matter may be referred to an Arbitrator by a Party following reference to a Mediator with no satisfactory outcome. 

H1.7. If the Parties fail to appoint an Arbitrator or Mediator within fourteen (14) Business Days of either Party serving on the other Party a written notice pursuant to Clause H1.4 the dispute or difference shall be referred to a person to be appointed on the application of either Party by the Chartered Institute of Arbitrators in the case of an Arbitrator or in the case of a Mediator the Centre for Effective Dispute Resolution.


H1.8. Any reference to arbitration shall be conducted in accordance with the procedures of the Chartered Institute of Arbitrators or any amendment or modification thereof being in force at the time of the appointment of the arbitrator.  Such arbitrator shall have full power to open up, review and revise any decision, opinion, instruction, direction, certificate or valuation.

H1.9. Any such reference to arbitration shall be deemed to be a submission to arbitration within the meaning of the Arbitration Act 1996 as amended.

H1.10. The award of the Arbitrator (and any decision as to the payment of legal costs) shall be binding on the Parties.

H1.11. In relation to a reference to a Mediator no Party may commence any court proceedings or arbitration in relation to any dispute until it has attempted to settle the dispute by mediation and either: 
H1.11.1. the mediation has been terminated by agreement between the Parties or direction of the Mediator; or 
H1.11.2. where the other Party has failed to participate in the mediation 
provided that the right to issue proceedings will not be prejudiced by such delay. 


H2. Breach and Remedy
H2.1. If the Provider:
H2.1.1. fails to perform the Services in accordance with the Specification;
H2.1.2. fails to meet Performance Measures;

H1.1.1. [bookmark: _Hlk25929525]receives a number of penalty points that lead the Provider to exceed the penalty point threshold.
H2.1.3. is in Breach of any Clause of this Agreement (which is not a Fundamental Breach and is in the reasonable opinion of the Council capable of remedy);
H2.1.4    fails to meet a requirement of the Contract Monitoring Framework;
then the Council may at its sole discretion and without prejudice to the Clause H3 (Suspension) or any other rights the Council may have under this Agreement; issue a Notice to Remedy a Breach (NTRB) to the Provider in accordance with the provisions of this Clause H2.

The rights of the Council (to terminate or otherwise) under this clause H2 are in addition (and without prejudice) to any other right or remedy which the Council may have to claim the amount of loss or damage suffered by it on account of the acts or omissions of the Provider (or to take any action other than those stipulate under this Clause H2.

Notice to Remedy Breach
H2.2. [bookmark: _Hlk536611557]A NTRB is a written notice to the Provider in writing specifying the failure or Breach (as the case may be) and specifying the steps and the time period required to remedy the failure and/or Breach.  The Provider shall at its own cost and expense remedy such failure and/or Breach including any damage resulting from such failure and/or Breach in accordance with the NTRB and within any timescales stipulated.

H2.3. Failure to remedy the failure(s) and/or Breach(s) specified in the NTRB entitles the Council at its sole discretion to undertake one or all of the following:
H2.3.1. issue or agree with the Provider an Action Plan in accordance with Clause H2.5; or
H2.3.2. suspend all or part of the Services in accordance with Clause H3; or
H2.3.3. consider such a failure and/or Breach a Fundamental Breach.

H2.4. Should the Council serve a NTRB then it shall be entitled to recover from the Provider all costs incurred in drawing up and serving the NTRB which may include but is not restricted to:
H2.4.1. the production of all written correspondence in connection with the NTRB;
H2.4.2. the cost of the Council’s staff resources used to monitor the NTRB;
H2.4.3. the cost of the Council’s staff resources used to conduct elements of the Provider’s Service;
H2.4.4. the costs involved in the production of any reports by the Council’s staff in relation to the NTRB; and
H2.4.5. any other costs incurred as a result of action deemed necessary by the Council to safeguard the interests of all Service Users.

Action Plan
H2.5. If an Action Plan is issued by the Council for implementation by the Provider it may include, in addition to anything else deemed appropriate by the Council in the circumstances, the following: 
H2.5.1. milestones for performance to be remedied;
H2.5.2. [bookmark: _Hlk536611987]the date by which each milestone, or in the absence of milestones the date by which all work required, must be completed;
H2.5.3. the requirements for the Provider to report on its progress against the works and milestones;
H2.5.4. subject to the maximum sums identified in Clause H2.9, the financial consequences for the Provider in failing to meet each milestone or the completion of all actions required for compliance with the Action Plan by the specified date.

H2.6. The Provider must implement and meet the milestones within the timescales set out in the Action Plan.  The Provider shall co-operate fully with the Council to address the concerns raised within the Action Plan to ensure the satisfactory resumption of the Services within the stipulated timescales.

H2.7. The Council and the Provider must record in writing progress made or developments under the Action Plan in accordance with its terms.  The Council and the Provider must review and consider that progress on an ongoing basis and in addition the Provider shall follow instructions from the Council in this respect.

H2.8. If following implementation of the Action Plan, the agreed actions have been completed and the agreed improvements achieved and maintained to the satisfaction of the Council then the Council will confirm in writing that the Action Plan has been completed and the NTRB related to this Action Plan has been complied with by the Provider.

Consequences for failing to comply with an Action Plan (Retention)
H2.9. If the Provider fails to comply with an Action Plan the Council may upon giving at least ten (10) Business Days’ notice to the Provider withhold sums in respect of each milestone/dates not met, up to 2% of the aggregate monthly sums payable by the Council under Clause C1 (Price), from the date of the notice pursuant to this Clause and for each month the Provider’s Breach and/or failure continues, subject to a maximum monthly withholding of 10% of the aggregate monthly sums payable by the Council under Clause C1 in relation to each item in the Action Plan.

H2.10. The Council will pay the Provider, provided Services have been delivered any sums withheld under Clause H2.9 within ten (10) Business Days if the Council is satisfied and confirms that the failure and/or Breach of the Action Plan has been rectified and/or the required improvement has been achieved and maintained. No interest will be payable on any sums withheld.

H2.11. Where:

H2.11.1. non-compliance of the Action Plan persists beyond the timeframe stipulated in the Action Plan; or
H2.11.2. [bookmark: _Hlk536612309]where the Provider fails to remedy a failure and/or Breach which results in termination of the Agreement (whether or not a Fundamental Breach); or
H2.11.3. the Agreement expires prior to the failure and/or Breach being remedied,

[bookmark: _Hlk19093732]the Council may (without prejudice to any other rights and remedies) permanently retain any sums withheld in accordance with Clause H2.9 but only to the extent that they compensate the Council for all losses and costs incurred or suffered as a result of the Provider’s non-compliance.

H2. Suspension of Services 
H2.1. Where there is a failure and/or Breach by the Provider and the Council considers that the failure and/or Breach: 
H2.1.1.  may create an immediate and serious threat to the health or safety to any person including of any Service User; 
H2.1.2. may expose risk that is not acceptable to the Council to any person including Service Users;
H2.1.3. may result in a material interruption in the provision of all or any part of the Services; or
H2.1.4. constitutes an emergency, (which may include an event of Force Majeure) affecting provision of all or any part of the Service; or
H2.1.5. may prevent, or will prevent, Provider from providing a Service in accordance with the terms of this Agreement and/or issued Procurement Documents.

[bookmark: _Hlk19093892][bookmark: _Hlk19095039]the Council may consider such failure and/or Breach to constitute an event which gives rise to the Council needing to suspend all or part of the provision of the Services by the Provider (‘Suspension Event’) and/or appoint a Successor Organisation to undertake all or any part of the suspended Services.
H2.2. [bookmark: _Ref336609107][bookmark: _Ref336609076]Where a Suspension Event occurs the Council:
H2.2.1. [bookmark: _Hlk19094022]may with immediate effect suspend any affected Service or the provision of any affected Service (‘a Suspension’) by written notice to the Provider, the Suspension will continue until the Provider demonstrates to the reasonable satisfaction of the Council that it is able to and will perform the suspended Service, to the required standard. The period for which the Suspension is in place will be referred to as the Suspension Period; and
H2.2.2. must where applicable promptly notify any relevant Regulatory Body of the Suspension.

H2.3. [bookmark: _Hlk19094212]Where any Suspension occurs the Provider must comply with any steps the Council reasonably specifies to it in writing, in order to remedy the Suspension and will implement the relevant parts of the Business Continuity Plan (as to ensure there is no interruption in the availability of the Service. 

H2.4. The Provider’s obligations and any Suspension under this Clause H2 will continue to apply even in the event that the Council’s decision to suspend pursuant to Clause H2 has been referred to Dispute resolution under Clause H1 (Dispute Resolution).
H2.5. Suspension Period, the Provider will not be entitled to claim or receive any payment for the suspended Service except in respect of:
H2.5.1. all or part of the suspended Service, the delivery of which took place before the Suspension Period; and/or
H2.5.2. [bookmark: _Hlk19094268]all or part of the suspended Service which the Provider continues to deliver during the Suspension Period with the written agreement of the Council.

H2.6. The Parties must use all reasonable endeavours to minimise any inconvenience caused or likely to be caused to Service Users as a result of any Suspension.

H2.7. The Provider must indemnify the Council in respect of any Losses directly and reasonably incurred by the Council in respect of any Suspension (including for the avoidance of doubt Losses incurred in commissioning the suspended Service).

H2.8. Following Suspension of a Service the Provider must at the reasonable request of the Council and for a reasonable period at its own cost:
H2.8.1. as may be required by the Council, agree a transition plan with the Council and/or any Successor Organisation;
H2.8.2. co-operate fully with the Council and any Successor Organisation appointed to deliver the Services as a result of the Suspension in order to ensure continuity and a smooth transfer of the suspended Service and to avoid any inconvenience to or risk to the health and safety of Service Users, employees of the Council or members of the public; and 
H2.8.3. promptly provide all reasonable assistance and all information necessary to affect an orderly assumption of the suspended Service by any Successor Organisation;
H2.8.4. deliver to the Council Data, all other materials, papers, documents and operating manuals owned by the Council and used by the Provider in the provision of the suspended Service.

H3. Termination for Breach
H3.1. The Council at its sole discretion may terminate with immediate effect this Agreement in whole or in part by serving written notice on the Provider in the following circumstances:
H3.1.1. A Fundamental Breach has occurred;
H3.1.2. A Consistent Failure as defined below has occurred;
H3.1.3. A change of control of the Provider within the meaning of section 1124 of the Corporation Tax Act 2010 that has not been approved by the Council.
H3.1.4. The Council reasonably believes that one or more circumstances set out in regulation 73(1) of the Public Contracts Regulations 2015 apply.
H3.1.5. An Insolvency Event has occurred;
H3.1.6    receives a number of penalty points that lead the Provider to exceed the penalty point threshold.
H3.1.7	the Provider fails to meet the Conditions Precedents on or before the Commencement Date
H3.1.8. In the event that the Council terminates this Agreement pursuant to Clause H3.1 above, this shall have the effect of terminating the provision of these specific Services provided by the Provider under the relevant Procurement Documents issued by the Council to it. For the avoidance of doubt such notice to terminate any Services provided to an individual Service User will not affect the remainder of the Services as provided by the Provider under any other tender.

Partial Termination
H3.2. If one or more of the circumstances set out in Clause H3.1 applies then without terminating the whole of the Agreement, the Council may at its sole discretion terminate the Agreement in respect of part of the Services only (whereupon a corresponding reduction in the Price shall be made) and thereafter itself supply or procure a third party to supply such part of the Services.

Costs of Termination for Provider Breach
H3.3. If this Agreement is terminated by the Council pursuant to Clause H3.1 or H3.2, such termination shall be at no loss or cost to the Council and the Provider hereby indemnifies the Council against any such losses or costs which the Council may suffer as a result of any such termination.

H3.4. The Council may at its sole discretion charge the Provider for and the Provider shall pay any costs reasonably incurred by the Council (including any reasonable administration costs) in respect of the supply of any part of the Services by the Council or a third party to the extent that such costs exceed the payment which would otherwise have been payable to the Provider for such part of the Services and provided that the Council uses its reasonable endeavours to mitigate any additional expenditure in obtaining replacement Services.
	
H4. Termination on Notice
H4.1. Without prejudice to any rights that have accrued under this Agreement or any other rights or remedies, the Council may terminate this Agreement at any time on giving not less than three (3) months’ written notice to the Provider or a shorter period as agreed between the Parties.

H4.2. The Council may terminate the provision of Services in respect of any individual Service User at any time by providing a minimum of two (2) weeks’ written notice to the Provider (or other shorter notice period as the Council requires).  For the avoidance of doubt such notice to terminate any Services provided to an individual Service User will not affect the remainder of the Services as provided by the Provider under any other tender.

H4.3. Further, the Provider may at any time with the written consent of the Council terminate this Agreement at any time on giving not less than six (6) months’ written notice to the Council giving reasons.  The consent of the Council to such a termination will not be unreasonably withheld.

H4.4. During the period of notice, specified in H5.3 above the Provider shall continue to deliver the Services in accordance with this Agreement.

H4.5. Where this Agreement is terminated in accordance with Clause H4, such termination shall have no effect on the liability of either Party concerning the payment of any sums due up to the date upon which termination takes effect or the meeting of other liabilities arising under this Agreement prior to the end of the Term.

H5. Consequences of Expiry and/or Termination
H5.1. [bookmark: _Hlk19090054]Expiry or termination of this Agreement, or termination of any part of the Service (regardless of how the Agreement is terminated), will not affect any rights or liabilities of the Parties that have accrued before the date of that expiry or termination or which later accrue.  Regardless of how the Term of the Agreement comes to an end the Provider shall continue to fulfil its obligations under the Agreement until the expiry of the Term.

H5.2. On the expiry or termination of this Agreement or termination of any part of the Service, the Provider shall co-operate in all respects with the reasonable requirements of the Council in order to affect a satisfactory and efficient transfer of service provision to any Successor Organisation.  Such co-operation shall include but is not limited to the transfer to the Council all information relating to the provision of the Service which any Successor Organisation may legitimately require within the timescales and format stipulated by the Council and or if not stipulated by the Council in accordance with any succession plan.

H5.3. The Provider shall promptly provide all information concerning the provision of the Services which may reasonably be requested by the Council for the purposes of adequately understanding the manner in which Services have been provided or for the purpose of allowing the Council and/or any Successor Organisation to conduct due diligence.

H5.4. In the event of termination or expiry of this Agreement, the Provider must cease to use the Council’s Confidential Information and on the earlier of the receipt of the Council’s written instructions or twelve (12) months after the end of the Term, return all copies of the Confidential Information to the Council.

H5.5. Upon ceasing to provide the Services, the Provider shall immediately return to the Council, all Contract Data, Confidential information and IPRs belonging to the Council in its possession or in the possession or under the control of Sub-contractors, which was obtained or produced in the course of providing the Services; and Personal Data provided to the Provider by the Council.  The Provider will ensure that all programs, data, access keys and other materials held or stored on the Provider’ computer systems are removed from such equipment or are transferred to similar equipment owned by the Council or to a Successor Organisation.  Such property shall be handed back in good working order (allowance shall be made for reasonable wear and tear).

H5.6. If the Services comprise of records management then the Provider shall return all records to the Council on termination in the agreed format and, notwithstanding any provision to the contrary in this Agreement, these records shall not be deleted by the Provider save for any copy or copies held by the Provider following such hand over.  If the Provider fails to comply with this Clause H5.6, the Council may recover possession thereof and the Provider grants a licence to the Council or its appointed agents to enter (for the purposes of such recovery) any premises of the Provider or its permitted providers or Sub-contractor’s premises where any such items may be held. 


H6. Survival of Terms 
H6.1. The provisions of the following Clauses together with any other provision contained in this Provider that by its context is intended to survive termination will survive end of the Term:

B6 (Conflicts of Interest), Part C (Payment), D14 (Safeguarding (Adults at Risk and Children)) D4 (Prevention of Corruption), D5 (Prevention of Fraud), E1 (Data Protection)  E2 (Council data), E3 (Confidential Information), E4 (Freedom of Information and Transparency), E6 (Intellectual Property Rights), E7 (Records, Inspection and Audit), E8 (Information for Procurement and Retendering), E10 (Service User Records), F1 (Assignment and Sub-contracting), F2 (TUPE), G1 (Indemnities), G4 (Insurance Requirements), H1 (Dispute Resolution), H2 (Breach and Remedy), H3 (Termination for Breach),  H5 (Consequence of Expiry or Termination), and any Clauses specified as surviving Clauses in Part I (Special Conditions) and any Appendix referred to in those Clauses.

H7.	Conditions Precedents
[bookmark: _Hlk26539064]H7.1	This Agreement is conditional upon the Provider prior to the Commencement Date successfully completing the Conditions Precedents as required in the RTP (Conditions Precedents) to the satisfaction of the Council.  Once the Conditions Precedents have been completed by the Provider and the Council has notified the Provider of such, this Agreement is deemed to be effective and the provision of the Services can commence on the Commencement Date.  If Conditions Precedents are not completed by the Provider to the satisfaction of the Council Clause H7.4 below shall apply. 
H7.2	The Provider shall use all reasonable endeavours to procure that the Conditions Precedents are satisfied as soon as practicable and, in any event, no later than one (1) month prior to the Commencement Date. 
H7.3	If at any time either party becomes aware of a fact or circumstance that might prevent a Conditions Precedent being satisfied, it shall immediately inform the other Party.  A Conditions Precedent may only be waived by the Council’s Authorised Representative or their nominee in writing.
H7.4	If the Conditions Precedent are not completed to the satisfaction of the Council by 9.00am on the Commencement Date or where the Council have stipulated an earlier date, on that date, this Agreement shall cease to have effect immediately after that time on that date except for any terms that survive under Clause H6 (Survival of Terms).  In such circumstances, this Agreement terminates without liability on either party, although without prejudice to claims for any antecedent breach. 



[bookmark: _Toc70330674][bookmark: _Toc81389494]PART I: 	SPECIAL CONDITIONS
	
I1. Definitions
I1.1. The terms and expressions set out in Clause A1 (Definitions and Interpretations) of the Agreement shall also apply to these Special Conditions. Any terms and expressions used in these Special Terms and Conditions which are not set out in Clause A1 shall have the meanings set out below: 
	Consortium
	means a collaboration comprising of the Consortium Members that have come together and have successfully bid for this Agreement [in the name of the Provider, a legal entity formed for the purposes of delivering this Contract] [or] [and which is led by the Provider as the lead consortium member

	Consortium Agreement 
	means the agreement between the Consortium Members which they agree to be regulated and bound by in relation to the delivery of the Services and which will ensure the timely and proper delivery and monitoring of the Services by the Consortium 

	Consortium Members 
	Means the economic operators [being …  ]  who are to form part of the Consortium and have been assessed as such as part of the Pre-Qualification Questionnaire process as set out in the Procurement Documents. 

	Living Wage
	means the wage set by the Living Wage Foundation or any successor body and ‘Living Wage Foundation’ is an Initiative of Citizens UK. Charity No. 1107264.



I2. Consortium
I2.1. Where the Provider is a Consortium: 
I2.1.1. [bookmark: _Hlk71120249]It shall enter into a Consortium Agreement which shall be agreed with the Council and annexed to this Agreement prior to the Commencement Date.
I2.1.2. it shall be regulated act in accordance with and be bound by the Consortium Agreement at all times during the Term.
I2.1.3. any such proposed Consortium Agreement must show an obligation is placed on the lead member to pay the other consortium members in accordance with Regulation 113 (6) of the Public Contracts Regulations 2015.
I2.1.4. it shall appoint an individual from one (1) of the Consortium Members who will act in a representative capacity for the Consortium in dealings with the Council (‘Lead Member’) and the Lead Member shall monitor the delivery of the Services being provided by the Consortium and each of the Consortium Members.
I2.1.5. the Lead Member shall collate returns requested by the Council’s Authorised Representative for contract monitoring requirements and shall inform the Council’s Authorised Representative of any Consortium Member(s) failing to achieve the expected standards under the Agreement and the steps which are to be undertaken by the Consortium to resolve matters.
I2.1.6. the Council will be obliged to only make payments to the lead body detailed in the Consortium agreement and not to individual Consortium Members.
I2.1.7. each member of the Consortium shall be jointly and severally responsible for the delivery of the Services and jointly and severally liable in the event of any Breach.

I2.2. Where a Lead Member has been appointed the Council will be entitled to refuse to discuss questions in relation to delivery of the Services with individual Consortium Members.

I2.3. Any variation to said Consortium Agreement shall be put in writing to the Council with at least one (1) month notification and the Consortium shall obtain the Council’s written consent, (which the Council shall not unreasonably withhold).  The Consortium shall (if applicable) meet the Council’s legal costs in facilitating any such request.

I2.4. Failure by the Provider to comply with its obligations under this Clause may be regarded as a Fundamental Breach of this Agreement.  This Clause shall survive termination of this Agreement and the provisions of Part H shall apply.

[bookmark: _Toc70330675]I3	LIVING WAGE
I3.1	The Provider shall meet the obligations for the Living Wage as set out in this clause.
I3.2 	Employees 
I3.2.1	From the date of this agreement the Provider shall for all employees aged eighteen (18) or over of the Provider excluding apprentices or interns based in the UK who provide a service to or on behalf of the Provider involving two (2) or more hours of work in any given day in a week, for eight (8) or more consecutive weeks in a year (‘Relevant Employees’):
I3.2.2	pay all Relevant Employees not less than the Living Wage; and
I3.2.3	increase the amount which it pays to affected employees by the same amount as any increase to the Living Wage, within six (6) months of the date on which any increase in the Living Wage is officially announced by Living Wage Foundation; and
I3.2.4	following each contract term notify all affected Relevant Employees of the date of the next increase within one month of the official announcement as announced by the Living Wage Foundation.
I3.3 	Contractors, Subcontractors
I3.3.1	The Provider shall ensure that all of its contractors, subcontractors and third parties engaged in the provision of Service to the Council 
shall adopt the measures set out in clause I3.2 .in relation to such individuals as if they were the Provider’s Relevant Employees in respect of that employee’s work for the Services.
I3.4 Monitoring and Records
I3.4.1	Without prejudice to any other provision of this agreement the Provider shall:
I3.4.1.1	provide to the Council such information concerning the payment of the Living Wage to its employees or to the employees of its sub-contractors engaged in the provision of the Services as the Council may reasonably require from time to time; and 
I3.4.1.2	co-operate and provide all reasonable assistance to the Council in monitoring the effect of the Living Wage on the quality of service provided under this agreement. 



[bookmark: _Toc70330676][bookmark: _Toc81389495]Schedule 1 – Specification 


[bookmark: _Toc70330677][bookmark: _Toc81389496]Schedule 2 – Price and Payment

1.1 The Council shall (subject to the Provider performing its obligations under this agreement) pay to the Provider the charges set out in the Procurement Documents during the Term (“the Charges”) and the Council’s total aggregate liability to the Provider under this agreement during the Term shall not exceed such sum.
1.2 The Charges shall become due to the Provider following its completion of the Services in accordance with the terms and conditions of this Agreement.

1.3 The Provider shall not be entitled to receive any sum under this agreement other than the Charges and, for the avoidance of doubt, disbursements shall not be charged to the Council.

1.4 The Provider shall submit invoices to the Council for payment of the Charges on the last Working Day of each month during the Term and each invoice shall become due for payment in accordance with Part C.



Information Which Must Be Included on Invoices

Each invoice should cover a one-month period.  It is essential that invoices contain the following information:
a) invoice to be submitted on company letter headed paper;
b) to include invoice number, this must be unique to each invoice;
c) date of the Invoice (this must following the Services covered by the invoice);
d) area, month, start date, end date and price in accordance with the approved proforma.
e) if VAT registered the VAT number shall be shown together with separate figures for vatable and non-vatable amounts and the VAT amount;
f) if the Services are terminated the invoice shall be clearly marked “Last Invoice.”  The date of termination and the reason for termination shall also be written on.
It is agreed that the Provider shall supply invoices and supporting documentation in such format as the Council shall determine and communicate to the Provider in writing from time to time and invoices submitted without supporting documentation shall not be paid.
Please note that failure to include all the necessary information as stated will lead to the invoice and supporting documentation being returned to you for completion.



2

[bookmark: _Toc81389497]Schedule 3 – Contract Monitoring Framework
The Provider shall provide the Council the Performance Monitoring Information to enable the Council to measure the quality, quantity or otherwise of the Services. Such information shall be presented in the format as set out in herein or in such other format as specified by the Council from time to time. 
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Preamble 

This guidance, Understanding and Using the CMF, is subject to change at the discretion of the Council and in the event the Council wishes to revise the guidance, it will provide 3 months’ written notice of the change to any contracts held by Leicester City Council where the guidance will apply.

Introduction 

The Governments vision for Social Care & Education puts an emphasis on personalised services towards ensuring the very best outcomes are achieved for those who use such services. 

The Contract Monitoring Framework (CMF) is a set of standards expected by Leicester City Council from its contracted Vulnerable Passenger Transport Services. 

[bookmark: _Toc64184611][bookmark: _Toc103502795]Using and Understanding the CMF 

This guidance includes information regarding the aims and objectives of the framework, explains the compliance levels and how to interpret and apply the CMF. This guidance will enable Providers to submit appropriate and relevant evidence that demonstrates their performance.

Key Principles 

· Overarching focus on positive outcomes for persons using the service, including their use of language and respect of their Human Rights.   
· Supports the person using the service with making choices about their support and those making commissioning decisions
· Based on evidence from persons who use the service, other key stakeholders and observational assessment  
· Providers are clear what contract compliance looks like and how compliance can be achieved.

The ‘Assessment’ Standards 

The framework has been developed within the context of legislative/regulatory standards and specifications detailed within Leicester City’s Core contract and service specifications. As a tool it focuses on what standard means to an individual person using the service, it is therefore outcome led and person centred. 

The six overarching standards

	1. Business Practices
The service must demonstrate good business management which assists them to meet all outcomes.  They will always have the appropriate documents which includes insurance, policies, and procedures.  

	2. Business Premises 
The facilities and spaces used by the service provision are safe and reliable, with any risks assessed and minimised for the purposes of delivery of the service.

	3. Vehicle Management 
The service will routinely check and maintain all vehicles to ensure they are in good working order.  They will also ensure all documentation for each vehicle is correct and up to date.      

	4. Staff & Personal Assistants 
The service has the right staff with the right skills, qualifications, experience, and knowledge to support the person using the service.  It looks at training needs for staff and how they should be supported to carry out their role, including the time they will need away from work to take part in learning and development opportunities. The service will be flexible and adaptable to the changing needs and requirements.

	5. Safeguarding  
People using the services are protected from abuse, or the risk of abuse and their dignity and human rights respected and upheld. They should have access to the service without hindrance, discrimination or prejudice and be as safe as they can be. Any risks are appropriately managed. Positive risk is encouraged, appropriately managed and the service is not risk adverse. Any vulnerable situations are appropriately identified and responded to.

	6. Quality and Management
The service will routinely monitor and report on the quality of their service as and when requested by the Council









Compliance Actions

All Services must be Compliant in order to be deemed to be meeting the requirements of the contract / CMF. In the event that the Provider does not achieve Compliance, a number of Actions are available to the Contracts and Assurance Service (CaAS). Wherever possible and taking the risk of the person using the service into account, CaAS will seek to work in partnership with Providers. In the event of a Non-compliant outcome, either Minor, Moderate or Major concerns will be indicated. The level of concern(s) and the responsiveness of the Service will also determine the Action(s) that will be taken.

	
	Rating
	Definition

		Contract Standards 



	Compliant
	The Provider meets and is able to evidence the required minimum standard as detailed within the CMF.

	
	Non-compliant 
	The Provider does not meet and is unable to evidence the required minimum standard as detailed within the CMF.

	Non-compliant including Health & Safety audit
	Minor 
Concerns
	The Provider is not meeting minimum standards as detailed within the CMF. There is a need to improve but the person using the service are not at direct or immediate risk.

	
	Moderate Concerns
	The Provider is not meeting minimum standards as detailed within the CMF.  The person using the service are at direct risk; it may or may not be immediate.

	
	Major 
Concerns
	The Provider is not meeting minimum standards as detailed within the CMF.  The person using the service are deemed to be at direct and immediate risk.



Scoring 

The Provider completes the Essential CMF Workbook containing each of the six ‘Assessment Standards’. Once returned, analysed, and verified by CaAS staff the completed evidence spreadsheet will indicate whether compliance has been achieved:

	
	
	

	Compliant on the standards / objectives

	
	Compliant 

	Failure to reach Compliance on any standard / objective
	
	Non-Compliant, as provider has failed to reach minimum standards
 



Levels of Compliance

Compliant means the service meets and is able to evidence the required minimum standard. Compliant requires that the service:
· complies with any statutory requirements
· has policies and procedures in place, and that these are followed
· has staff that understand and can explain the policies and procedures
· can demonstrate they take into account client opinion, or experiences, when   delivering the service
· engages in partnership working at a better level to meet the needs of the individual
· is working towards the achievement of individual persons outcomes
· demonstrates a commitment to continuous improvement
· meets the requirements of the service specification

Failure to reach a Compliant assessment will mean the Provider is Non-Compliant.

Actions or Recommendations   

When undertaking a CMF and providing feedback, Leicester City Council’s process will be to include either Recommendations and / or Actions. 

A Recommendation is offered where a Provider is Compliant, but the Council Staff member recognises that there can be some improvements made to the service provision to achieve an improved contract standard.

Actions are given when a standard or the overall CMF assessment is Non-Compliant. These therefore are a requirement for completion of the CMF and to achieve a Compliant outcome. If compliance is not achieved within the notification of action and timeline within the CMF report, and any follow up, this may result in breaches to the contract and result in contractual action within the terms and conditions of the contract. 

Health & Safety Reviews

Health & Safety Officers may review a Provider at any time during the life of the contract.  Examples of when a review will apply are: 

1. A change in management / ownership
1. Serious Health & Safety concerns reported to Leicester City Council
1. Major changes to building structure
These reviews will always be announced and will be undertaken with the intention of causing little or no disruption to the service.  

Information Sharing

Where reference is made within the CMF in the use of a person using the service and/or staff documents as evidence of approaches to service delivery, for example qualifications, interview notes, training matrix, etc., these documents are, of course, confidential to those who have appropriate right to access. Therefore, Providers are required to ensure that adequate information sharing protocols are in place so that the person using the service and/or staff are clear about who sees their personal details, to what extent and under which circumstances. 

Equally, Leicester City Council will only request to see such personal information on a need to know basis i.e. where it is a necessary requirement in order to fully and adequately complete the CMF and will also consider whether having anonymised information is sufficient.  
[bookmark: _Hlk76645795]
Transparency of Outcomes

An integral part of the framework is to ensure that information regarding any CMF outcomes is freely available.  Information about the level attained by each service provides transparency and helps foster a sense of shared interest and responsibility amongst not only Providers, but also the person using the service, their families/carers, and the local community.  

The Provider will report back to the person using the service both the successes and any improvements identified following the CMF.  Subsequent CMF reviews will examine how this information has been shared and how the person using the service has been involved to further shape and develop the service.

[bookmark: _Hlk76645809]The outcome of each assessment i.e. whether contract compliant, and a brief summary report, may be made available on Leicester City Council’s website.   

Annual Assessment    
The CMF is an annual assessment for all contracted services within Leicester City Council, Social Care & Education. The start date of the annual assessment will be open to negotiation however, Contracts and Assurance Service will contact the Provider to organise an indicative start date at least four weeks before the annual cycle begins. 

Before the Assessment Visit 

To begin the CMF process, the provider will be contacted by a Council staff member and given at least 4 weeks’ notice of a visit; this will be a mutually convenient date agreed by both parties. Provider will then receive a CMF ‘information pack’ that includes details about how to prepare and what to expect.  

Desk-top evaluation with policies and procedures

The Essential CMF Workbook will need to be submitted by the Provider at least 10 working days prior to the CMF visit to allow for an evaluation to be carried out. This contains all the six ‘Assessment Standards’ and allows space for the Provider to detail how these have been met. Where these are met through policies, procedures, and other records etc, such documents will also need to be submitted and cross referenced for verification. Providers must ensure that appropriate and adequate documentary evidence is available. The ‘desk-top’ exercise also provides our staff with an opportunity to identify any questions/queries that may require further clarification at the visit.

[bookmark: _Hlk76645831]Surveys and/or Questionnaires 

Questionnaires are sent to the Provider once the date of the visit has been agreed. These are included within the ‘CMF information pack’ for distribution by the Provider to staff. There is an expectation for staff to complete these, staff can choose whether they wish to include their name on the questionnaires. Council staff will also send questionnaires to other key stakeholders, such as a Social Worker. Completed questionnaires should be returned to Taxi compliance prior to the site visit in the pre-paid envelope.

[bookmark: _Hlk76646060]The Assessment Visits

Part of the CMF process may include a visit to the service.  The purpose of the visit is to observe practice, hold separate consultation meetings with staff. The Council staff will make themselves available throughout the visit for any individual comments that people wish to make. A random sample of Staff/Service files will be checked. The analysis of the desktop exercise will be used to generate a range of questions for the Provider and follow up discussions may also be held. 

It is expected that the Provider will start to receive a brief overview and feedback from the visit which would include general view on compliance and any immediate follow up actions required. However, the view may be subject to change in the event of additional information becoming available before the final report is released.

[bookmark: _Hlk76646133]Engagement with staff  

Council staff will make themselves available during the visit to spend time with staff. In most cases this will be in an informal conversation so as to minimise disruption, but advice as to the most suitable way to engage will be sought from the Provider particularly with regard to the logistics of staff consultation who are expected to be available.

Initial Findings

Towards the end of the assessment visit, the Council staff will spend time with the Provider to go through any specific questions they may have, either from the desk top exercise or that have arisen from the visit. This approach has two main purposes; to raise any queries that may be immediately / subsequently resolved by an answer/explanation from the Provider; and to highlight any findings that will require further examination. In this way, the Provider can be assured that the CMF outcome holds no surprises.

Equally, this aspect of the visit is an opportunity for the Provider to raise any suggestions and/or concerns they may have in relation to the working practices of the local authority. In circumstances where such practices appear to be having a negative impact on the services ability to deliver a good service, the Council staff will take back such issues for further examination, arranging a co-ordinated response where a service other than the contracting team is involved. The Provider can expect a date to be given for an initial response and then kept informed of any progress and outcomes.
Throughout the CMF process there will be open and continuous dialogue, and the sharing of information between the Provider and the Council staff member.

The CMF Outcome

Once the CMF draft outcome report has been ‘signed off’ by the assigned Group Manager, the overall report with the level achieved and the follow up action plan and recommendations is sent to the Provider. The Provider will then have 7 calendar days to comment on the report before being issued with a final report. It is expected that the Provider will share the findings with staff and the persons using the service.

Advice and Support 

Services that fall short of the essential/minimum standards required within the CMF will be advised and offered appropriate support and guidance from Council staff.

Any support will be timely and intensive pending the level of intervention required. Any action plans will be SMART (Specific; Measurable; Achievable; Realistic/Relevant; Timely/Time Based) and include an agreed level of improvement expected within a reasonable timeframe. Where appropriate the Council will suggest training to services that would benefit and enable them to achieve the essential/minimum standards required.

Where intervention from Council staff has been exhausted / unsuccessful and attainment of the essential/minimum standards required is considered not achievable, the due legal processes available to the Council will be implemented.

[bookmark: _Hlk76646527]Changes to the compliance awarded 

The CMF compliance awarded will remain in place until the anniversary cyclical assessment is carried out.

The exception to this is where particular issues of concern occur between CMF assessments. Such concerns can be isolated or patterns of incidents requiring further investigation by Council staff, in particular where there is failure to meet the required minimum standards e.g. legal, statutory or health & safety. Further examples include ‘significant’ safeguarding issues and/or where there is an immediate risk to existing person using the service / potential new person using the service and the situation is unlikely to be satisfactorily resolved in a quick and timely way.

Some or all of the following may apply to resolve and achieve compliance:
· Intervention from Council staff and appropriate support / guidance to help restore the essential/minimum standards required
· Swift action required by the Provider to meet legal, statutory, or health & safety standards. In this instance achieving the essential/minimum standards required should be prioritised by the service and within an agreed timescale.
· Where there is immediate and / or potential risk to the safety of person using the service, the Council will take appropriate action to deal with the situation; a range of options including the suspension of journeys through to the termination of the support contract.
· Where intervention from Council staff has been unsuccessful and attainment of the essential/minimum standards required is considered not achievable, the due legal processes available to the Council will be implemented.

[bookmark: _7.3_Out_of][bookmark: _Hlk76646536]In these circumstances, information about the award level will be changed on the Council’s website (if published) until such time that Council staff determine the situation has been satisfactorily resolved. 

It may be that following satisfactory and remedial action, the original award level prior to its temporary removal is reinstated. However, if the situation is resolved but requires a period of monitoring in order to evidence stability/sustainability, the award level may drop/change until such a time that the normal cyclical CMF assessment takes place.






CMF Workbook


	This Contract Monitoring Framework (CMF) is recognised as a contract management tool within the Specification, and defined in the Services Agreement. 
This version of the CMF is included in the Services Agreement as a blank template. It outlines the key areas for review as part of the contract management approach.
The final indicators for review during the course of the contract will be determined following RTP publication but prior to mobilisation. All indicators reviewed via the CMF will be extracted from the Services Agreement and/or the specification.


Contract numberName of Provider
Name of Parent Organisation (if relevant)
Name
Position
Date self-assessment commenced
Date self-assessment ended
Taxi Provider

Licencing Authority
Service type
To be completed by the Provider Assessors:
Name
Position
	

	


To be completed by Contracts and Assurance Name of Inspection officer 1 Name of inspection officer 2
	

	


Date of visit 1
Date of visit 2

[image: ]





[bookmark: _Toc70330679][bookmark: _Toc81389498]Schedule 4a – Data Protection 

Data Protection Legislation: (i) the UK GDPR the LED and any applicable national implementing Laws as amended from time to time as amended from time to time (ii) the DPA 2018 to the extent that it relates to processing of personal data and privacy; (iii) all applicable Law about the processing of personal data and privacy;
Data Protection Impact Assessment: an assessment by the Controller of the impact of the envisaged processing on the protection of Personal Data.
Controller, Processor, Data Subject, Personal Data, Personal Data Breach Data Protection Officer take the meaning given in the UK GDPR.  
Data Loss Event: any event that results, or may result, in unauthorised access to Personal Data held by the Contractor under this Contract, and/or actual or potential loss and/or destruction of Personal Data in breach of this Contract, including any Personal Data Breach.
Data Subject Access Request: a request made by, or on behalf of, a Data Subject in accordance with rights granted pursuant to the Data Protection Legislation to access their Personal Data.
DPA 2018: Data Protection Act 2018
UK GDPR: The General Data Protection Regulation
LED:  Law Enforcement Directive 

Protective Measures: appropriate technical and organisational measures which may include: pseudonymising and encrypting Personal Data, ensuring confidentiality, integrity, availability and resilience of systems and services, ensuring that availability of and access to Personal Data can be restored in a timely manner after an incident, and regularly assessing and evaluating the effectiveness of the such measures adopted by it.
Sub-processor: any third Party appointed to process Personal Data on behalf of the Contractor related to this Contract
[bookmark: kix.56apu9kvy6iy][bookmark: kix.h9i19yezbi4e][bookmark: kix.nd92z2mzkugp][bookmark: kix.fkimymdwxh8i][bookmark: kix.8v8svoelh0j8][bookmark: kix.5309c2k0097q][bookmark: kix.r91kyy1arkpu][bookmark: kix.6ydi4fhhjvex][bookmark: kix.gqsgd4kka9ho][bookmark: kix.qm7z5dmj8gee][bookmark: kix.gpis13q2bfh7][bookmark: kix.hv83iee1gyu2][bookmark: kix.wwc18484tvo7][bookmark: kix.zgrm25f2hr6g][bookmark: kix.38l681bnivju]1.1	The Parties acknowledge that for the purposes of the Data Protection Legislation, the Council is the Controller and the Provider is the Processor and the Provider shall comply with the requirements this Schedule 4 (Data Protection). The only processing that the Provider is authorised to do is listed in Schedule 4b by the Council and may not be determined by the Provider.
1.2	The Provider shall notify the Council immediately if it considers that any of the Council's instructions infringe the Data Protection Legislation.
1.3	The Provider shall provide all reasonable assistance to the Council in the preparation of any Data Protection Impact Assessment prior to commencing any processing. Such assistance may, at the discretion of the Council, include:
(a)	a systematic description of the envisaged processing operations and the purpose of the processing;
(b)	an assessment of the necessity and proportionality of the processing operations in relation to the Services;
(c)	an assessment of the risks to the rights and freedoms of Data Subjects; and
(d)	the measures envisaged to address the risks, including safeguards, security measures and mechanisms to ensure the protection of Personal Data.
1.4	The Provider shall, in relation to any Personal Data processed in connection with its obligations under this Agreement:
(a)	process that Personal Data only in accordance with Schedule 4b unless the Provider is required to do otherwise by Law. If it is so required, the Provider shall promptly notify the Council before processing the Personal Data unless prohibited by Law;
(b)	ensure that it has in place Protective Measures, as appropriate to protect against a Data Loss Event having taken account of the:
(i)	nature of the data to be protected;
(ii)	harm that might result from a Data Loss Event;
(iii)	state of technological development; and
(iv)	cost of implementing any measures; 
(c)	ensure that:
(i)	the Provider Personnel do not process Personal Data except in accordance with this Agreement (and in particular Schedule 4b);
(ii)	it takes all reasonable steps to ensure the reliability and integrity of any Provider Personnel who have access to the Personal Data and ensure that they:
(a)	are aware of and comply with the Provider’s duties under this paragraph;
(b)	are subject to appropriate confidentiality undertakings with the Provider or any Sub-processor;
(c)	are informed of the confidential nature of the Personal Data and do not publish, disclose or divulge any of the Personal Data to any third Party unless directed in writing to do so by the Council or as otherwise permitted by this Agreement; and
(d)	have undergone adequate training in the use, care, protection and handling of Personal Data; and
(d)	not transfer Personal Data outside of the EU unless the prior written consent of the Council has been obtained and the following conditions are fulfilled:
(i)	the Council or the Provider has provided appropriate safeguards in relation to the transfer (whether in accordance with GDPR Article 46 or LED Article 37) as determined by the Council;
(ii)	the Data Subject has enforceable rights and effective legal remedies;
(iii)	the Provider complies with its obligations under the Data Protection Legislation by providing an adequate level of protection to any Personal Data that is transferred (or, if it is not so bound, uses its best endeavours to assist the Council in meeting its obligations); and
(iv)	the Provider complies with any reasonable instructions notified to it in advance by the Council with respect to the processing of the Personal Data;
(e)	at the written direction of the Council, delete or return Personal Data (and any copies of it) to the Council on termination of the Agreement unless the Provider is required by Law to retain the Personal Data.
1.5	Subject to paragraph 1.6, the Provider shall notify the Council immediately if it:
(a)	receives a Data Subject Access Request (or purported Data Subject Access Request);
(b)	receives a request to rectify, block or erase any Personal Data;
(c)	receives any other request, complaint or communication relating to either Party's obligations under the Data Protection Legislation;
(d)	receives any communication from the Information Commissioner or any other regulatory Council in connection with Personal Data processed under this Agreement;
(e)	receives a request from any third Party for disclosure of Personal Data where compliance with such request is required or purported to be required by Law; or
(f)	becomes aware of a Data Loss Event.
1.6	The Provider’s obligation to notify under paragraph 1.5 shall include the provision of further information to the Council in phases, as details become available.
1.7	Taking into account the nature of the processing, the Provider shall provide the Council with full assistance in relation to either party's obligations under Data Protection Legislation and any complaint, communication or request made under paragraph 1.5 (and insofar as possible within the timescales reasonably required by the Council) including by promptly providing:
(a)	the Council with full details and copies of the complaint, communication or request;
(b)	such assistance as is reasonably requested by the Council to enable the Council to comply with a Data Subject Access Request within the relevant timescales set out in the Data Protection Legislation;
(c)	the Council, at its request, with any Personal Data it holds in relation to a Data Subject;
(d)	assistance as requested by the Council following any Data Loss Event;
(e)	assistance as requested by the Council with respect to any request from the Information Commissioner’s Office, or any consultation by the Council with the Information Commissioner's Office.
1.8	The Provider shall maintain complete and accurate records and information to demonstrate its compliance with this paragraph. This requirement does not apply where the Provider employs fewer than 250 staff, unless:
(a)	the Council determines that the processing is not occasional;
(b)	the Council determines the processing includes special categories of data as referred to in Article 9(1) of the GDPR or Personal Data relating to criminal convictions and offences referred to in Article 10 of the GDPR; and
(c)	the Council determines that the processing is likely to result in a risk to the rights and freedoms of Data Subjects.
1.9	The Provider shall allow for audits of its Data Processing activity by the Council or the Council’s designated auditor. The Council is entitled, on giving at least three days' notice to the Provider, to inspect or appoint representatives to inspect all facilities, equipment, documents and electronic data relating to the processing of Personal Data under this Agreement by the Provider. The requirement to give notification in advance will not apply if the Council believes that the Provider is in breach of any of its obligations under this Agreement. The Provider shall designate a data protection officer if required by the Data Protection Legislation.
1.10	The Provider shall designate a data protection officer as required by Article 37(1)(c) of the GDPR for the processing of large-scale special category data and provide the contact details of its data protection officer to the Council upon request.  Before allowing any Sub-processor to process any Personal Data related to this Agreement, the Provider must:
(a)	notify the Council in writing of the intended Sub-processor and processing;
(b)	obtain the written consent of the Council;
(c)	enter into a written agreement with the Sub-processor which give effect to the terms set out in this paragraph 1 such that they apply to the Sub-processor; and
(d)	provide the Council with such information regarding the Sub-processor as the Council may reasonably require.
1.11	The Provider shall remain fully liable for all acts or omissions of any Sub-processor.
1.12	The Council may, at any time on not less than thirty (30) Business Days’ notice, revise this paragraph by replacing it with any applicable controller to processor standard paragraphs or similar terms forming part of an applicable certification scheme (which shall apply when incorporated by attachment to this Agreement).
1.13	The Parties agree to take account of any guidance issued by the Information Commissioner’s Office. The Council may on not less than thirty (30) Business Days’ notice to the Provider amend this agreement to ensure that it complies with any guidance issued by the Information Commissioner’s Officer. 
1.14	The Provider shall undertake all of the above processing activities at its own expense and at no extra cost to the Council.
1.15	The Council retention and disposal Schedule 4b as provided will be followed by the Provider where appropriate and relevant; no decisions on retention or disposal are to be made by the Provider unless it is part of detailed Processing under this Agreement.
1.16	The Provider shall without undue delay inform the Council if any Personal Data is lost or destroyed or becomes damaged, corrupted, or unusable. The Provider will make regular backups of the Personal Data and will restore such Personal Data at its own expense.


[bookmark: _Toc81389499]Schedule 4b – Data Processing Schedule 
1. The Provider shall comply with any further written instructions with respect to processing by the Council.
2. Any such further instructions shall be incorporated into this Schedule.
	Description
	Details

	Subject matter of the processing
	LCC Brokerage team and Taxi Companies (Transport Provider)  will be transporting vulnerable children/adults.
Data is to be shared between parties to deliver transport service


	Duration of the processing
	the duration of this Agreement

	Nature and purposes of the processing
	· Achieve safe and secure transport for vulnerable children/adults
· Ensure data protection is adhered to
· Winning taxi providers for individual contracts/tenders will be provided with sensitive information in relation to vulnerable children/adults that require transportation. This is required so that all the needs of the service users are met. 
· Data will be collected via paper, verbally and electronically– recorded and scanned electronically. 
· All contracts will be recorded and monitored electronically on a database/Due North/ Excel Spreadsheet

	Type of Personal Data
	Health conditions
Special need requirements
Confidential addresses and destinations  
Names of service users, parents, carers 




	Categories of Data Subject
	Service users, parents, carers, schools

	Plan for retention and disposal of the data once the processing is complete UNLESS requirement under union or member state law to preserve that type of data
	The Provider shall return all personal data to the Council and delete all personal data held by it upon expiry of the Agreement.





[bookmark: _Toc70330680][bookmark: _Toc81389500]Schedule 5 – TUPE 

1. INTERPRETATION
[bookmark: a881340]The definitions and rules of interpretation in this paragraph apply in this Schedule:
[bookmark: a592262][bookmark: a57942][bookmark: a581326]Data Protection: all applicable data protection and privacy legislation in force from time to time in the UK including the General Data Protection Regulation ((EU) 2016/679), the Data Protection Act 2018 or any successor legislation and any other European Union Legislation relating to personal data

[bookmark: a1011170][bookmark: a252796][bookmark: a870772]Employee Liability Information: the information that a transferor is obliged to notify to a transferee under regulation 11(2) of TUPE: 
(a) the identity and age of the employee;
[bookmark: a787912](b) the employee's written statement of employment particulars (as required under section 1 of the Employment Rights Act 1996);
[bookmark: a567650](c) information about any disciplinary action taken against the employee and any grievances raised by the employee, where a Code of Practice issued under Part IV of the Trade Union and Labour Relations (Consolidation) Act 1992 relating exclusively or primarily to the resolution of disputes applied, within the previous two years;
[bookmark: a962858](d) information about any court or tribunal case, claim or action either brought by the employee against the transferor within the previous two years or where the transferor has reasonable grounds to believe that such action may be brought against the  Provider arising out of the employee's employment with the transferor; and
[bookmark: a777231][bookmark: a850713]Employment Liabilities: All claims, including claims without limitation for redundancy payments, unlawful deduction of wages, unfair, wrongful or constructive dismissal compensation, compensation for sex, race, disability, age, religion or belief, gender reassignment, marriage or civil partnership, pregnancy or maternity, or sexual orientation discrimination, claims for equal pay, compensation for less favourable treatment of part-time workers, and any claims (whether in tort, contract, statute or otherwise), demands, actions, proceedings and any award, compensation, damages, tribunal awards, fine, loss, order, penalty, disbursement, payment made by way of settlement and costs and expenses reasonably incurred in connection with a claim or investigation (including any investigation by the Equality and Human Rights Commission or other enforcement, regulatory or supervisory body), and of implementing any requirements which may arise from such investigation, and any legal costs and expenses.
[bookmark: a762197][bookmark: a812270][bookmark: a583917]Relevant Employees: those employees whose contracts of employment transfer with effect from the Service Transfer Date to the Council or a Replacement Provider by virtue of the application of TUPE or otherwise on the expiry or termination of this Agreement.
Relevant Transfer: a relevant transfer of the Services for the purposes of TUPE.
[bookmark: a534556]Replacement Services: any services that are fundamentally the same as any of the Services and which the Council receives in substitution for any of the Services following the termination or expiry of this agreement, whether those services are provided by the Council internally or by any Replacement Provider. 
[bookmark: a417061]Replacement Provider: any third party Provider of Replacement Services appointed by the Council from time to time.
[bookmark: a150028]Service Transfer Date: the date on which the Services (or any part of the Services), transfer from the Provider or Sub-Contractor to the Council or any Replacement Provider.
[bookmark: a570645]Staffing Information: in relation to all persons detailed on the Provider's Provisional Staff List, in an anonymised format, such information as the Council may reasonably request including the Employee Liability Information and details of whether the personnel are employees, workers, self-employed, contractors or consultants, agency workers or otherwise, and the amount of time spent on the provision of the Services.
[bookmark: a43215]Sub-Contractor: the contractors or Providers engaged by the Provider to provide goods services or works to, for or on behalf of the Provider for the purposes of providing the Services to the Council.
[bookmark: a769545]Provider's Final Staff List: the list of all the Provider's and Sub-Contractor's personnel engaged in, or wholly or mainly assigned to, the provision of the Services or any part of the Services at the Service Transfer Date.
[bookmark: a712093]Provider's Provisional Staff List: the list prepared and updated by the Provider of all the Provider's and Sub-Contractor's personnel engaged in, or wholly or mainly assigned to, the provision of the Services or any part of the Services at the date of the preparation of the list.
[bookmark: a860797][bookmark: a156665][bookmark: a81895]TUPE: the Transfer of Undertakings (Protection of Employment) Regulations 2006 (SI 2006/246), as amended.
Top

[bookmark: a92577][bookmark: d2843e469]2.6 Information and consultation obligations
Information and consultation obligations
[bookmark: a274159]Under regulation 13(4) of TUPE, the transferee (the Supplier or its Sub-Contractor) is required to inform the transferor (the Authority and any Third Party Employer) before the Effective Date, whether or not it envisages taking any measures in connection with employees who will be affected by the transfer. As liability for breach of the information and consultation obligations is joint and several, it is in both parties' interests to ensure compliance. For more information, see Practice note, TUPE (6): obligations to inform and consult (www.practicallaw.com/5-380-7945).
  
Hide Note
Top
2. EMPLOYMENT EXIT PROVISIONS
[bookmark: a458155]2.1 This Agreement envisages that subsequent to its commencement, the identity of the provider of the Services (or any part of the Services) may change (whether as a result of termination of this Agreement, or part or otherwise) resulting in a transfer of the Services in whole or in part (Subsequent Transfer). If a Subsequent Transfer is a Relevant Transfer then the Council or Replacement Provider will inherit liabilities in respect of the Relevant Employees with effect from the relevant Service Transfer Date. 
[bookmark: a101627]2.2 The Provider shall and shall procure that any Sub-Contractor shall on receiving notice of termination of this Agreement or otherwise, on request from the Council and at such times as required by TUPE, provide in respect of any person engaged or employed by the Provider or any Sub-Contractor in the provision of the Services, the Provider's Provisional Staff List and the Staffing Information together with any additional information required by the Council, including information as to the application of TUPE to the employees. Such information to be provided at no cost to the Council within a maximum of 10 (ten) working days of the request. The Provider shall notify the Council of any material changes to this information as and when they occur.
[bookmark: a436793]2.3 At least 28 days prior to the Service Transfer Date, the Provider shall and shall procure that any Sub-Contractor shall prepare and provide to the Council and/or, at the direction of the Council, to the Replacement Provider, the Provider's Final Staff List, which shall be complete and accurate in all material respects. The Provider's Final Staff List shall identify which of the Provider's and Sub-Contractor's personnel named are Relevant Employees.
[bookmark: d2843e500]3. Deadline for provision of employee liability information
Deadline for provision of employee liability information
[bookmark: sect1pos6res1]The Collective Redundancies and Transfer of Undertakings (Protection of Employment) Regulations 2014 (SI 2014/16) amended the deadline for the provision of employee liability information from 14 days to 28 days before the transfer for transfers occurring on or after 1 May 2014. 
For information on the further changes to TUPE introduced by these regulations, see Practice note, TUPE: 2014 changes (www.practicallaw.com/3-533-3766).
  
Hide Note
[bookmark: a165715]2.4 The Council shall be permitted to use and disclose the Provider's Provisional Staff List, the Provider's Final Staff List and the Staffing Information for informing any tenderer or other prospective Replacement Provider for any services that are substantially the same type of services as the Services (or any part of the Services). 
[bookmark: a244529]2.5 The Provider warrants to the Council and the Replacement Provider that the Provider's Provisional Staff List, the Provider's Final Staff List and the Staffing Information (TUPE Information) will be true and accurate in all material respects and that no persons are employed or engaged in the provision of the Services other than those included on the Provider's Final Staff List. 
2.6 The Council regards compliance with this paragraph 2 as fundamental to the Agreement. In particular, failure to comply with paragraph 2.2 and/or 2.3 in respect of the provision of accurate information and employee liability information about the Relevant Employees shall entitle the Council to suspend payments due under this contract until such information is provided, or indefinitely. The maximum sum that may be retained under this paragraph shall not exceed an amount equivalent to payments that would be payable in the three month period following the Provider's failure to comply with paragraph 2.2 and/or 2.3, as the case may be.
[bookmark: a742506]2.7 The Provider shall and shall procure that any Sub-Contractor shall ensure at all times that it has the right to provide the TUPE Information under Data Protection Legislation.
[bookmark: a851692][bookmark: a197111]2.8 Any change to the TUPE Information which would increase the total employment costs of the staff in the six months prior to termination of this Agreement shall not (so far as reasonably practicable) take place without the Council's prior written consent, unless such changes are required by law. The Provider shall and shall procure that any Sub-contractor shall supply to the Council full particulars of such proposed changes and the Council shall be afforded reasonable time to consider them.
[bookmark: a514153]2.9 In the six months prior to termination of this Agreement, the Provider shall not and shall procure that any Sub-Contractor shall not materially increase or decrease the total number of staff listed on the Provider's Provisional Staff List, their remuneration, or make any other change in the terms and conditions of those employees without the Council's prior written consent.
[bookmark: a464792]2.10 The Provider shall indemnify and keep indemnified in full the Council and each and every Replacement Provider against all Employment Liabilities relating to:
[bookmark: a347297](a) any person who is or has been employed or engaged by the Provider or any Sub-Contractor in connection with the provision of any of the Services; or
[bookmark: a607456](b) any trade union or staff association or employee representative,
arising from or connected with any failure by the Provider and/or any Sub-Contractor to comply with any legal obligation, whether under regulation 13 or 14 of TUPE or any award of compensation under regulation 15 of TUPE, under the Acquired Rights Directive or otherwise and, whether any such claim arises or has its origin before or after the Service Transfer Date.
[bookmark: a699781]2.11 The parties shall co-operate to ensure that any requirement to inform and consult with the employees and or employee representatives in relation to any Relevant Transfer as a consequence of a Subsequent Transfer will be fulfilled.
[bookmark: a511562]2.12 The parties agree that the Contracts (Rights of Third Parties) Act 1999 shall apply to this Schedule 7 from paragraph 3.2 to paragraph 3.11, to the extent necessary to ensure that any Replacement Provider shall have the right to enforce the obligations owed to, and indemnities given to, the Replacement Provider by the Provider [or the Council] in its own right under section 1(1) of the Contracts (Rights of Third Parties) Act 1999.
[bookmark: a910578][bookmark: d2843e596]3.12 Contracts (Rights of Third Parties) Act 1999
Contracts (Rights of Third Parties) Act 1999
[bookmark: a827718]Ensure that the clause referring to the Contracts (Rights of Third Parties) Act 1999 in the main part of the Agreement does not contradict paragraph 3.12. 
  
Hide Note
[bookmark: a941406][bookmark: a642329]2.13 Despite paragraph 2.12, it is expressly agreed that the parties may by agreement rescind or vary any terms of this Agreement without the consent of any other person who has the right to enforce its terms or the term in question despite that such rescission or variation may extinguish or alter that person's entitlement under that right.Top




[bookmark: _Toc70330681][bookmark: _Toc81389501]Schedule 6 - Required Insurances 
	

	Insurance type
	Minimum Level per claim (not aggregated)

	Employer’s liability insurance
	£10 million pounds where required by Law

	Public liability insurance
	£10 million pounds
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1.1

The Provider has appropriate insurance cover as per the contract:
- Employers Liability (£10million)
- Public Liability (£10million)

1.2

The provider has relevant policies and procedures in place to deliver the
service required by the Council as defined by contractual and legal
requirements:

a) Data protection & Information governance

b) Equal opportunities policy

c) Risk assessment policy

d) Safeguarding policy

21

The facilities are suitable and sufficient for the needs of the service provision,
including appropriate storage facilities for confidential information.
Individuals can contact the office base by telephone, e-mail or in person.

2.2

Appropriate measures are in place to ensure the security of the premises
which is adequately maintained. This must include First Aid facilities, Fire
safety, extinguisher, and cleaning equipment.

3.1

A system is in place to ensure all vehicles are regularly checked to ensure
they remain in good working order with relevant certificates/licences and also:
a) adjustment for transporting SU with disability-special equipment- e.g.
wheelchair (where applicable)

b) ramp and tail lift correctly fitted and functioning properly

c) appropriate First Aid Kit and Spillage Kit

d) Fire Extinguisher

e) cleaning schedule (interior and exterior)

3.2

All vehicles used in this service identifiable as taxi's and displaying current
licence plate in the vehicle.

41

There is a rigorous recruitment & selection and induction process in place
which meets the requirements of legislation, equal opportunities and anti-
discriminatory practice. All staff should have access to company policies and
procedures. Relevant 3 yearly DBS checks carried out.

4.2

The provider maintains a training matrix/spreadsheet for all staff in
accordance with the requirements of the service, which identifies mandatory

training and includes dates of training and refreshers training.

5.1

The service takes action to identify and prevent abuse from happening,
responds appropriately when it is suspected that abuse has occurred or is at
risk of occurring.

5.2

Ensure staff has access to:

a) local multi-agency guidance for adults and childrens safeguarding and
b) how to raise a safeguarding concern

c) how to raise a whistleblowing concern

6.1

There are systems in place to record, address and track any comments and
complaints received that includes actions and investigations, responses and
resolutions.
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